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ABSTRACT 

The document presents a carriculun sodule designed to 
^elp 11th grade students becowe intelligent consuaers o£ educational 
services by focusing on relevant contesporary legal develcpsients. She 
aajlor goal is to proaote students' awareness and understanding of 
their role as consuaers of educaticral services* their ' rights and 
obligations, legal aspects, and ways of influencing educational 
decisions. Three general topics axe treated using hy^Jcthe tical and 
actual cases: 1} the right to education and the -responsibility to go 
to school, 2) student cocstituticnal rights relating to freedom of * 
expression* due process, and unauthorized search and seizure, and t) 
student and parent involvement in educational decision saking. 
Discussion guestions eure included in the aaterial fcr each topic. 
Time allocation suggested is five days: each day"s Mork is out^rii^ed 
suggesting instructional objectives, general teaching strategies, and 
needed preparation ^nd hoaework. Tests include a 20*guestion opinion 
pretest and a 20*guestion multiple choice unit test. Ippendices list 
Constitutional amendments most relevant to students, excerpts from 
(•Educational Lav Hanual" published by the New York Statewide Ifou^h 
Advocacy Project; excerpts frcf actual court cases, three 
hypothetical cases, a section on employment and drop-out procedures, 
issues and court comaents.for teachers to use. with advaiced students, 
bibliographies of student and teacher resources, and pretest and unit 
test answers. (CK) 
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Preface 



' For more than a decade the New Careers Training Laboratory 
has been concerned with the special issues of consuming human 
services. ' In* the Service Society and th e Consumer Vanguard 
(Harper and' Row, 1974), the author and Frank Riessman developed 
the concept of the -consumer as producer", that is, in education, 
for example, it is the student who is the ultimate producer of . 
his or her own learning. To become effective producers, students 
must become aware of their individual learning styles and learning 
how to learn. These latter topics are discussed in Alan Gartner 
and Frank Riessman, How to individualize Learning (Bloomington, 
Ind.: PLx Delta Kappan Educational Foundation, 1977). In addition 
to issues intrinsic to the learning process, consumers of education, 
students, must know their rights and the ways to exercise them. 

Here we are pleased to present the work of Professors Louis 
Fischer and David Schimmel, to whom we are grateful for their 
efforts and patience, which while focussing upon the rights of 
students in New York offers a mo4el for such a program nationwide. 

Our efforts of this area have been supported and encouraged 
by Dustin Wilson Director, Office of Consumers' Education, United 
States Office of Education. And we have learned much in this 
area from the excellent work of Mvocates for Children and its 
Director, Miriam Thompson, and from Ira Glasser, Samuel Hanaier 
and Rachel B. Gartner. 



Alan Gartner 
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RatioMle 



In our industrial civilization, the vast majority of people earn a 
living rather than majce a living. In other words, they do not produce 
what they need, but rather purchase it. Thus, we have become^consumers 
in all aspects of our lives; we consume goods and services to me>t cur 
basic needs. 

For some time it has been recognized that it is difficult and 
demanding to be Intelligent, knowledgeable consumers in a modern, mass- 
producing, impersonal culture. Consequently a variety of institutions, 
public and private, have been created to protect consuirers and to educate 
them. Many schools have introduced courses, or units within courses, in 
consumer education. Such courses In general attempt to develop knowledge, 
attitudes and skills related to the intelligent selection, buying and 
using of material goods. These would range from items as small but impor- 
tant as toothpaste, soap or sun-tan lotion, to expensive "luxury" items 
like autpmobiles. stereos or color television. Such goous pervade our 
lives anil call for Intelligent choosing on the part of consumers. 

Equally important in our lives and just as pervasive are the various 
services we consume. We buy and use medical and dental care and 0vern- 
irental services of various kinds, those provided by the police, social 
service agencies, vocational rehabilitation, education,' legal and count- 
less others. Among the services we consume, one that touches our lives 
in very Important ways and through long periods of time is schooling. It 
is such an in^rUnt service in our culture that we. make it mandatory for 
everyone during certain years- of their lives, and in many localities we 
make it possible for people to continue their formal education at any 
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stage of their lives. 

It makes good sense in a Culture >ike ours to educate people to be- 
come intelligent consun»rs of human services. We all use these services 
and pay for many of then with our tax dollars. This unit is^ based on 
the conviction that people can and should become more intelligent consum- 
ers of the hianan services that pervade their lives. Specifically, they 
should become more knowledgeable consumers of schooling, as an important 
human service. 

Since law has become so important in recent years in formulating 
the rights and responsibilities related to schooling, this unit will draw 
on relevant, contemporary legal developments. It will address questions 
related to the right to an education, mandatory attendance and the right 
not to go to school. Constitutional issues related to students' freedom 
of expression will be analyzed, along with due process in schools and 
freedom from unreasonable and unauthorized search. Possibilities for stu- 
dent and parent involvement in the educational process will also be 
explored. 

It is our conviction that knowledge of these aspects of the law. re- 
lated to education, will be helpful in maKing people more Intelligent 
consumers of schooling. 
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Major Goals 



1. Students should understand their role as consumers of services, 
specifically, of educational services. 

2. Students should understand their right to a free, publicly supported 
education, and their obligation to go to school. 

3. Students should understand how state and federal constitutions and 
laws apply to schools. 

4. Students should understand how their constitutional rights related 
to freedom of expression, due process and search and seizure apply 
to school s and the limitations on such rights. 

5. Students should understand how they, and their parents can influence 
educational decisions. 




specific Objectives 

1. Students will be able to specify the age of compulsory schooling in 
the State of New York. 

2 Students will be able to different! ate between the right to go to school 
and the duty to go to school, and the ages related to each. 

3. Students will be able to identify that it is the state constitution 
and state laws that grant the basic right to education, not federal 
laws or the national Constitution. 

4. Students will be able to describe some school situations where freedom 
of expression may be limited by school officials. 

5. Students will be able to nane the key elements of libel. 

6. Students will be able to distinguish between an "obscene" statement and 
vulgar or "dirty" words. 

7 Students will be able to identify the limitations on the right to distri- 
bute pamphlets or other urmuthorized literature in school . 

8 Given a hypothetical situation involving a due process issue in school . 

' students will be able to explain whether or not the due process require- 
ment was satisfied. 

0 Given a hypothetical situation involving a school -related conflict, 
students will be 'able to identify whether or not an issue of free 
expression is involved. 

10 Given a hypothetical situation involving a school -related conflict, 
students will be able to identify whether or not it involves an issue 
of unauthorized search and seizure. 

n Given a description of an unauthorized search of people and lockers in 
school, students will be able to explain whether or not the principal 
proceeded properly. 

12 Given a situation that involves' disagreement over the curriculum of a 
school, students will offer at least two possible ways political 
action might be useful to Influence the decision. 

13. Students will be able to give at least three reasons why education can 
be considered to be a "consumer good." 
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Consuming Educational Servic es 
A Flow Chart For A Five Day Unit 



DAY 1 



DAY 4 



Class: The right to education^d 
the duty to go to school 

Homework: Freedom of Expression, 
Tinker and Shanley , 
facts and questions 



DAY 2 

\ 




* 


Class: Freedom of speech and press 

Homework: Due Process, Facts of 
Goss case and questions 






DAY 3 


Class: Due process In schools 

Homework: Search and seizure, facts 
of Overton and questions 







Class: Search and seizure 

Homework: Review and hypothetical 
cases 



DAY 5 



Class: Student and parent involve- 
ment in educational deci- 
sions 



Tests - Evaluation 
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A fieneral Suife For Tcadier^ 

This. unit has three major parts. The first focuses on the right to 
education in the State of New York a^U as the duty to go to school. 
Even today there are very large numbers^f school -age boys and girls who 
are not in school, some by choice and %(ke against their will. Knowledge 
of relevant laws will it automatically reduce the numbers of students 
out of school, but it should help by making them more reflective, critical 
consiOTers of this social service. 

The second part addresses three areas of students' constitutional 
rights: freedom of expression, due process, and unauthorized search and 
seizure. Important controversies surround each of these areas, but recent 
legal developments provide some guidance. By studying them, students 
should become more intelligent users of school facilities, programs and 
extracurricular activities. An important by-product should be a better 
understanding of everybody's constitutional rights. 

The third section relates to student and parent involvement in educa- 
tional decision making. This section highli^ts the importance of invoVve- 
ment and of cooperative and political action as means of influencing educa- 
tional decisions by students and parents. 

Time Allocation 

The proposed unit can be used in a 3-5 day period, or it can be ex- 
panded into longer learning experiences if time .and interest warrant it. ' 
Teachers who use the unit are in the best positions to make judgments 
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about how much tim is desirable, just as they are in the best position 
to decide on collateral or supplementary readings,. the use of resource 
people, media aids and other instructional strategies and techniques. The 
following is but a general guide that assumes a five day, one period per 
day, time allocation for-this unit. Within this five day period, differ- 
ent parts can be shortened or expanded, like an, accordion, pursuant to 
teacher judgment. 

* 

First Day 

Begin with a brief discussion of the variety of "human services we all 
consume in our daily lives. The class will probably Identify quite a few 
services, some provided by government and some by private sources. Education 
should be highlighted as one of these important services. 

Instructional Objectives : Students will learn: 

a. that Mew York requires school attendance between the ages 

of 6 and 16, and grants the right to go to school from 5 to 21. 

b. that the right to education is extended to all people including 
the handicapped and those who speak little or no English. 

c. that exceptions to the duty to go to school are extremely rare, 
the Amish being one example, .based on their First Amendment claim 
to religious freedom. 

d. that the basic right to education is granted by state not federal 

laws. 

General Teaching Strategies : Students will read the first three paragraphs 
on page 15 and then, with -the teacher's leadership, will discuss the four 
questions posed. After a few minutes* discussion, they read the next paragraph 
and again discuss the question posed. Discussion could focus on others known 
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to students who» like Geurue, Irf f. tuhuul for vrti lou-. vvauvns and llit-fi 
found it difficult to return. 

Have students finish reading to bottom of page 17. 
Raise the questionV why our and other societies require children and 
youth to go to school. After a brief discussion, have students read. "Is 
there a right not to go to school." on page 18 and consider the questions 
posed. Discuss the questions and if possible have students state arguments 
for and against the' Ami sh position. Then have them read the (S&rfs ruling. 

Briefly look at the questions and answers on page 19. to consider our 
conmitment to the right to education for everyone. 

In conclusion, after briefly sumnarizlng the right to education and 
the obligation to go to school, the teacher can emphasjze^ that education is^ ^ 
a human service, one among the many services we each consume. The need 
for critical, intelligent use of such- services can be underscored as a lead-in 
to the next section. 

Pre paration and Homework : . Students will read page 21. a hypothetical 
situation related to freedom of expression in schools. .After a brief discus- 
sion. if time allows it. assign for homework the i aading of pages 22, 25. and 26 
These contain the facts of the Tinker case and the Shanley case and questions 
related to the facts. As part of the homework have students prepare written 
' answers to the questions posed. At this point the teacher can differentiate 
assignments according to the ability of the students. The simplest way to do 
this is according to the number of questions to be answered. Another way 
would be to select the more difficult questions for the more able students 
as well as assign relevant readings from-^the appendix. 

Second Day * 
Instructional Objectives: Students will learn: 



a. that the First AJnendjnent^ yudrantee or frBoUuw of enpro^^fan, 
speech and press apply to public schools. 

b. that no right is absolute and under certain circumstances 
the right to expression may be limited. 

c. that school officials may limit express iorrthat leads to 
substantial disruption of schooling, and expression that is 

' obscene or libelous. 

d. that free expression applies to "underground" as well as 
regular school pajfjers. 

General Teaching Strategies : Ask for student volunteers to indicate, 
briefly, their answers to the homework questions. Give out copies of pages 
23-4..27-M.^ave students read them, after which the teacher will explain 
and help ^iss the holding of the courts. If time allow^ haJe students' * 
read the fa^ questions and^court opinion of the Eisner case. If there Is 
no time for tbis. sive it to the students and have them read it at home. 

pages 29-34. ' ^ . 

Pv-^ p^ration and Homework: Have students read the hypothetical situa- 
tion related to due process in schools, pages 36-7 and the questions that 
follow. After a brief discussion, assign for homework the reading of pages 
38-9. These contain the facts related to the Goss case and the questions 
based on these- facts. Select some of the questions for students to con- 
sider and write answers to, at home. 
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Third Day . 

Instructional Objectives : Students will learn: - ^ 

a. that. they have a ri^ht to due process* or fair procedures, before 
they^n be suspended, expelled or otherwise discipl 1ned in a 
serious way. ^ 
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b. that some kind of notice and hearing are necessary parts 
Of due process. 

c. that the due process requirement for short term suspensions 
can be met by a brief. Informal hearing, where they can tell 
the^r version of the event to the school official. 

d. that "due process" is a flexible concept that requires 
irore careful, formal procedures if the alleged violation is 
more serious. 

General Instructional Strategies: Have students indicate what their 
answers were to the homework questions. Give out copies of pages 40-42.- the 
court opinion. After students read it, help discuss the ruling of the court. 
Then explain the New York rules related to suspension and expulsion, presented 
on pages 43-46. 

\ • Preparation and Homework: Have students read and discuss the hypo- 
thetical case related to Search and Seiztwe, on page 47. Assign page 48, 
the facts of the Overton case, and ask that students' consider and write out 
the answers to the questions that follow. As an alternative assignment," have 
students discuss with their parents the questions posed, and bring in a written 
sumnary of their discitission. 

Fourth Day 

If^ S tAi^-tional nbi^ctives: Students will learn:> 

a. that the Constitution protects us against unreasonable searches 

f 

by government officials. 

b. that the constitutional protection against unreasonable searches 
has limited application in schools. 

c. that their lockers may be searched by administrators who have 
^ reason to believe that illegal. or dangerous things are In them. 

' d. that a body search in school receives somewhat greater protectio 



than a locker search. 

Tp^rhina Strategies: Discuss with students their answers to 
the homework asslgrtmenJ- Give out copies of page 49, have students read it 
and help discuss the court opinion in the Overton case. Then have the«< read 
page 50 and in class discuss possible answers to the questions raised by 
Julie and her parents. After this, have students look at the opinion of the , 
court on pige 51. together with the New York Guidelines on police search of 
students and their lockers, pages 52-53. 

Homework: By way of review, give students copies of page 81 from the 

appendix. This presents hypothetlcaJ cases related to freedom of expression, 

due process and search |nd seizure. *sk them to consider the situations, 
.identify the key issue(s) in each and indicate how the courts are likely to 

rule and wny- 

Fifth Day 

Instructional Objectives . Students will learn: 

a. that the basic decistons about course content and methods of 
teaching are made by educators and school boards, not by parents 
or students. 

b. that political action by students within a school might be used 
to gain some influence over the content and m|thods of schooling. 

c. that political action by parents and students outside the school 
. ' . might be used* to influence school boards and educators and thus 

the quality of schooling. 
r..n»r,1 Tpachin.^ Strategies: With the help of students, indicate the 
answers to the homework questions. Then, have students read the first three 
paragraphs on page 54 an4 discuss the questions that follow, to stimulate 
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Students to look at their schooling from a new perspective. By nw they 
should be ready to understand that much learning takes place In schools 
outside the formal courses as well as in classrooms. The .wair that freedom 
of expression, due process, search and seizure and other issues are handled 
in schools teaches as much, perhaps more, as the course content related to 
citizenship. After discussing this, read the next paragraph and briefly raise 

the three questions that follow. 

Have s^tudents continue reading through the seven ^^sxamples Hsted or 

page 55. Discuss the questions under What Is Your Opi|jion? page 56. in 

order to help students realize the Importance of political action as well 

as the time, effort and energy it requires. 

Evaluation: Save time for evaluation of what the students learned, 
in additfon to the teacher' s own* ideas*, th'e Pre-Tesf cafT De Js6d-as a True- 
False test, with the "undecided" category ranoved. The multiple-choice Unit 
Test in the Appendix can be used with or in pllSTof the True-False Test, and 
the three hypothetical cases in the appendix can form the basis of essay-type 
evaluation that can be done in class or at home. 

Other Suggestions: 

Depending on the time available to the teacher, various other activities 
can be used to enhance student 1rvte\^nd learning. For example, all the cases, 
hypothetical or actual, lend themselves to role playing in class, by students. 
More extensive time allows for mock trials: that almost always generate high 
student interest. Suggestions for mock trials may be available from the Con- 
stitutional Rights Foundation (6310 San Vicente Boulevard. Us Angeles. CA 90048). 
• The National Street Law Institute {605G Street. N.W.. Washington. O.C. 20001). 
or from the American Bar Association's Special Committee for Youth Education for 
Citizenship (1155 East 60th Street. Chicago. Illinois 60637). 
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Pre-Test: What t$ Your Opinion? 

The following statements are designed to help you express your opinions 
and stimulate your Interest In ^ur rights and Responsibilities as a consumer 
of educational services. 

In front of each statement Indicate your opinion as follows:. A - Agre6, 
U- Uncertain, D - Disagree. 



1. The U.S. Constitution guarantees the right to education for every- 
one between the ages of 6 and 16. 

♦ 2. Jhe U.S. Constitution requires that we go to school. " 

3. New York law grants the fight to education for everyone between 

the ages of 5 and 21 . 

r 

4, If a 14 year old can't speak English, she may stay home and not 

go to school until she learns It. 

' * * 5. 'Since teaching of blind an3 deaf 'children fs very expensive, a 
coRinunlty that has little money does not have to educate them. 

6. Freedom of speech is guaranteed outside the schools, but not in 

schools. 

7. Since schooling must be orderly and efficient, administrators may 

^ keep all controversial speakers out of schools. 



8. High school newspapers may print articles critical of their schools, 
that may cause controversy and bad feelings. 

9. Teachers and administrators may prevent school newspapers from 
printing vulgar or "dirty" words that offend some people. 

10. If your behavior is dangerous to others In the school , school 
officials can remove you without a notice and a hearing. 

11. Before you can be Suspended from school for a short period (5 days} 
you have a right to a notice, hearing, examination of witnesses and 
a lawyer. 

12. Because schooling is compulsory, you can never be expelled. 

13. If a high school girl gets pregnant, she can be sent to a special 
school , with or without her consent. 

14. Because a school Is public property, teachers or administrators 
may always frisk you or your locker for drugs', weapons or stolen 
things. 
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16. School officials can search your pockets and clothing without a 

search warrant only if they have good cause to believe you are 

hiding illegal or dangerous things. 

16. Since the Constitution prohibits unreasonable searches, school 

administrators must get a search warrant before they can examine 

you or your locker. 

17. The law aives parents and students the right to decide what courses 

a student can take in high school. 

18. In New York, an 18 year old student may not be elected to serve 
. on the School Board, because he'd be "the boss of his own teachers. 

19. Manv schools have -students on conwi ttees with teachers and parents 
' to advise the school on courses and teaching methods. 

20, Political action by students and parents Is^n important way to 

influence schools, * 

The above "Pre-Test" may be used by the teacher to assess prior knowledge 
by the students, in order to 'guide Tnstructfonal activities: It mSy afto iJfe 
used as a post- test to assess gains made by the students. 
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. , The Right to Education 

George was a fmdim built young man, twenty years old, with a slight limp 
and a stylish arustache. He entered the principal's front office at City High 
and asked for an appointment. After some waiting around, he was ushered into 
the office of Mr. Wilson, the vice principal. 

Some awkward moinents passed betw^n George and Mr. Wilson, but George 
finally got his message out: "I want to go te school." He explained that he 
quit school several years ago, spent some time working, then enlisted in the 
Navy, where his leg was hurt in a training accident. He now wants to finish 
high school and go on to a technical college. 

Mr. Wilson listened with care, took notes and then gave George some friendly 
.^vjcp. Jh% essence of it was that City High is not the right place for George 
anymore. After all, George is now a man of twenty, not like the 15-18 year old 
kids at the school . He has seen the world with the Navy and has a steady girl. 
He should work and go to evening school . Or, as a veteran, why not try to go 
directly into that technical college. After all, everybody would feel funny 
with him at City High, George included. 

What do you think George should do? 

Did Mr. Wilson give him good advice? 

What would you do if you were George? 

What advice would you give if you were Mr. Wilson? 

After his interview with Mr. Wilson, George spent a couple of days thinking, 
trying to decide what to do. His friends and relatives all gave him advice, but 
their opinions were all different and that confused him more. He went back to 
City High and told Mr. Wilson that he still wanted to enroll and start school as 



^soon as possible. Mr. Wilson checked his past records and looked at school 
enrollment figures. Than he told George that the senior class he'd be entering 
Is overicrowded as it was. Classes are full and teachers are over-loaded. 
Therefore, considering George's age, the fact that he had his chance before and 
didn't use It, and that as a veteran he can get a job, Mr. Wilson regretfully 
refused to^enroll George. George Is very unhappy and wants to know what he can 
do. 

% I Does George have a right to go to school? 

Yes, he does. In New York, the state constitution (Article XI, Section 1) 
requires the legislature "to provide for the maintenance and support of a system 
of free conmon schools, wherein all the children of this state may be educated." 
But is this enough to help George?' No, 'not quite. However, Ihe liew forRlaw- 
makers, following this provision of the state constitution enacted a law. Section 
3202 of the Education Law, which says, in part: 

"(1) A person over five and under twenty-one years of age who has 
not received a high school diploma is entitled to attend the public 
schools maintained in the district in which such person resides 
without payment of tuition." 

Does this law help George? It certainly does since he 1s under 21 and does 
not have a high school diploma. 

But what about the crowded classes? And the fact that the other students 
will be younger and this will make things awkward for everyone? The right to an 
education is considered to be so Important, that it outweighs all these consider- 
ations. If George wants to act on his right to go to school, Mr. Wilson or 
others may not stop him from doing so. 



-17- -^-^ 

•.•^ 

Since the U.S. Constitution does not say anything about education, each 
state creates its own laws regarding the age of school attendance. As we saw, ' f 
New York provides free public education for all its people between the ages of 
5 and 21. And though each state creates its own laws regarding school atten- 
dance, the entire nation considers schooling to be vital. The United States 
Supreme Court has stated that: 

"It is doubtful that any child may reasonably be expected to 
succeed in life if he is denied the opportunity to an education." 

If George has a right to go to school at the age of twenty, does he have 
to go? If he doesn't want to go, can Mr. Wilson, the attendance officers, the 
police or his parents make him go to school? The answer is no. 

In New York, Education Law 3205 requires persons between the ages of six 
and sixteen to attend school full time, with two exceptions. One, if you have 
completed a four-year high school before that age, or two. if you are under 16 
but have a legal employment certificate then you can worlc and receive part time 
instruction, but no less than twenty hours per week. 

The following chart shows the relationship of the ages during which you have 
a right to a free public education and during which you must go to school : 



6 yrs. 16 yrs. 

^ : 1 

Canpulsory Schooling 



5 yrs. 21 yrs. 

Thd Right to Free Public Education 
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* Brown V. Board of Education , 347 U,S. 483 C1954). 
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Is there a right not to go to school? 

From the foregoing, it looks like overyhody in Now York must qo to school 
from ages 5 to 16 and people may go from 5 to Hi if they hadn't graduated. 
With such requirements, how can we say that this is a free country? Is there 
no legal way to avoid compulsory schooling? Suppose you claim that it is 
against your religion? Isn't religious freedom more important than compul- 
sory schooling? 

That was precisely the question raised in a recent case involving the 
Amish religion and the laws of Wisconsin. Like New York, Wisconsin's lans 
require attendance till the age of 15. Amish parents and their 14 and 15 
year old children didn't want schooling beyond the 8th grade. The Amish 
are a small and very religious group of people who have lived together in 
fanning communities for over 300 years. They reject the scientific and 
competitive values of modern life and fear that their children would lose 
their faith if they were required to attend modern, regional senior high 
schools. They also fear that their traditional beliefs might be violated by 
science courses that would question their biblical views. They feel that 
an elementary education was enough to learn basic skills; after that their 
children should learn on the job from their parents - in their homes, on 
their farms and in their shops. 

The State or Wisconsin, of course, wanted the Amish children in school 

with all others. 



How would you decide? Why? 

How would you decide under the laws of new York if the Amish 
lived in New York? 



The Supreme Court of the United Stes ruled in favor of the Amish. It con- 
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sidered the right to reltg1'"^us freedean on the one hand and the compulsory ^ 
attendance laws on the other. The Court realizes that It Is important for 
the State that its citizens be well educated just as it is important for the 
individuals themselves. On the other hand, freedom of religion has been 
important in this country ever since its very beginning. So the Court, try- 
ing to reach its decision, had to balance the rights of the Amish religious 
^ freedom with the legitimate state laws requiring school attendance to age 
sixteen. 

Many cases that reach the Supreme- Court, particularly cases based on 
constitutional rights, involve rights in conflict. It's not "the good guys 
against the bad guy," but decent, well-meaning people who disagree. The 
courts must consider all tne interests and reach a conclusion based on rea- 

« • • . spn an^l t]ie,la^.. .... 

The decision in favor of the Amish was based on the fact that their 
religion and way of life were closely related, they had practiced their 
religion for over 300 years, they were economically successful and compul- 
sory schooling through age 16 would threaten their survival. Only in 
such an extreme case would the Court make an exception to the compulsory 
education laws. 
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Do you have a right to go to school if you are pregnant? YES. 

Do you have a right to go to school if you get married? YES. 

D o you have a right to go to school if you are blind? YES. Deaf? YES 

Otherwise disabled? YES. 

Because edu'tation is such an important human service In our society, we 
have passed laws to insure that children and youth have access to education 
whether they are rich or poor and whatever their race, religion or ethnic 
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orgln. We also provide free schooling to those with physical or psychological 
handicaps, and those who speak a language other tha« Cnglish. 



• • • • 
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FREEDOM OF EXPRESSION \ 

Freedom of Speech 

At first, Sue didn't join the anti-nuclear protest. She wasn't a radical; 
she hadn't even been active in school politics. But now she was" in the middle 
of ft - wearing a political button, handing out leaflets, and worrying about 
being suspended from school. 

It all started last year when Sue was a high school junior and wrote a 
paper for her science class about a nuclear power plant that was being built- a 
few miles from town. Most residents welcomed the plant because they felt It 
would help solve the town ' s unemployment problem. But she was against it 
because she believed the dangers of nuclear power were much greater than most 
people realized. Therefore, she joined a citizens' action group that tried to 
stop the project? On weekends, sTie wen t*to*mee tings, col fected iffoney,"&nd ' ' 
demonstrated with the group. 

This year, she wanted to alert her teachers and classmates to the dangers 
of nuclear power. So she and a dozen friends went to school wearing large 
buttons with a skull and crossbones that said "Stop Nukes." Since most students 
favored the facility, the'buttons caused a lot of heated arguments between 
classes and during lunch time. 

When the principal learned what happened, he told the students to remove 
their buttons. He felt the arguments might become disruptive and even cause 
fights. And he warned the stuc|ents that If they wore their buttons to school 
again, they would be suspended. \ y 

On her way home. Sue wondered what she should do. Does she have a right to 
wear her button in school? Or does the principal have the authority to make 
her leave it home? Can the Bill of Rights help her resolve this conflict? In 
1969, the U.S. Supreme Court decided the case of Tinker vs. Pes Moines which 

provided the answers to these questions. 

26 . 
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The Tinker Case;* When Is SwtboHc Speech Protected? 



John^lnker was arv 11th grade high school student from Des Moines, lova. , 
The year was 1965, and the Vietnam War raging in southeast Asia. John was 
15 years old and strongly opposed to Americt's participation in the war. In 
order to publicize his anti-war feelings, John and six other students decided 
to wear black armbands to school. 

When the Des Moines principals learned of this plan, they adopted a fH>licy 
that prohibited students from gearing the armbands. Since the war was a highly 
controversial topic in their community, the principals fesred that student 
reaction to the arfiibands would create a disturbance in the classrooms! 

Although he knew about the policy, John Tinker insisted on wearing his 
armband to school. As a result he was suspended until he would mum without 
the armband. But he and his father believed this policy violated John's 



yonstitutional rights, and they took the school officials to court. 



/ 



1. Should John have been suspended for deliberately disobeying 
the school policy against wearing armbands? Why or why not? 

2. Is an armband a form of speech that is protected by the First 
Amendment to the Constitution? 

3. If a student is entitled to freedom of speech, can a princi- 
pal sometimes limit this freedom? If so. under what circum- 
stances? 

4. Should students have the same freedom of speech in school as 
out of school? In class as well as in the halls or in the 
cafeteria? 



* Tinker v. Des Moines Independent School District , 393 U.S. 503 (1969). 
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The Opinion of the Courts 
, The trial court held that the principals acted msonably In trying to 



anticipate and prevent disruption. The students were free to wear .armbands 
out of school. In school, "It Is the disciplined atmosphere of the classroom," 
not tte students' right to-wear armbands "which Is entitled to the protection 
of tite law, " wrote the trial judge? but the U.S. Supreme Court disagreed. 

"It can hardly be argued," wrote Justice Fortas, "that either students or 
teachers shed their constitutional rights to freedom of speech or expression 
at the schoolhouse gate." Although school officials must be able to control 



misconduct, there was no evidence In this case that the ^tearing of anabands 



interfered with school work or the rights of other students. The principals 
may have been sincere in fearing that the armbands might cause problens; but 
in our systen, fear of disturbance "is not enough to overcome the right to 



freedom of expression." 

The Court recognized that freedom in school involves risks. As Justice 

Fortas wrote: 

"Any departure from absolute regimentation may cause trouble. 
Any variation from the majority's opinion may inspire fear. 
Any word spoken in class, in the lunchroom, or on campus, that 
deviates from the views of another person may start an argument 
or cause a disturbance. But our Constitution says we must take 
this risk; and our history says that it is this sort of hazardous 
freedom - this kind of openness - that is the basis of our 
nationaj strength..." ' 

School officials cannot prohibit a particular opinion merely to avoid "the 
discomfort and unpleasantness that always accompany an unpopular viewpoint." 
Therefore, it is unconstitutional to prohibit student expression unless it ^ 
would "materially and substantially interfere" with school work. In defending 
student rights. Justice Fortas wrote: 
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"School officials do not possess absolute authority over tfteir 
students. Students in school as Well as out of school are 
o possessed of fundamental rights which the State owst respect 
just as they themselves ^st respect their obligations to 
the State. In our system, students may not be regarded as 
closed-circuit recipiwts of only that which the State 
chooses to comnunicate." 



The Court explained that the principles of this case are not confined to - 
the classroom. First Anenctoent ^-ights' extend to tte cafeteria, the playing 
fields, and the can^ius. There too, students may express their opinion on con- 
troversial subjects. But student conduct, in or out of class, which "materia Vly 
disrupts classwork or involves substantial disorder or invasion of tte rights 
of others"- is not protected by the Constitution. 

In sum, there was no evidence In this case that a substantial disruption 
of school activities was likely, and none occurred. The students wore armbands 
to express their disapproval of the Vietnam War and to encourage others to 
adopt their views. They provoked discussion outside of class but caused no 
interference with school work. "Under these circumstances," concluded the 
Court, "our Constitution does not permit officials of the State to deny their 
form of expression." 





Freadow of the Press 



the First toAidment to the U.S. -Constitution prohibits government officials 
from restricting our freedora of the press. This means that a newspaper publisher 
cannot be punished even if he Is very critical of government officials and their 
policies. This also means that the police cannot try to censor publications or 



require that they be submitted for review before they a*^ distributed. The 
following rases consiaer whether these same rights apply to students publish 
and distribute papers in the public schools. ^ 



The Shanley Case: A Controversial and Neg fative Publication 

In 1972, Mark Shanley and four high school classnates in San Antonio, Texas, 
were suspended for publishing and distributing an "underground^ newspaper 
entitled "Awakening." The publication discussed current controversial subjects 
(such aTthe "injustice" of drug laws); it offered Information on birth control, 
venereal disease, and drug counselling; and it was critical of the school 
administration. 

The administration believed the contents of "Awakening" to be "potentially 
disruptive" and its distribution contrary to school board policy. The policy 
provided that the production and distribution of any publication "without the 
specific approval of the principal" shall be cause for suspension. 

Mark Shanley and his friends had used their own money and equipment to 
produce the newspaper. They distributed it peacefully before and after classes 
without causing any disruption. But they distributed it "without the approval 
of the principal." Mark and his parents believed that his suspension violated 
his constitutional rights, and they took their case to court. 

* Shanley v. Northeast Independent School District, 462 F.2d 960 0972). 
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t. Should the principal be able to stop stu(ients from distri- 
buting -Awikenlng" If he honestly believes that It might 
. cause disruption? 

2. Should the principal be able to stop distribution of a 
newspaper if it discusses topics XMt most students or par- 
ents consider very controversial or disturbing? ...If It 
is critical » negative, and disagrees with school policy? 

3. Is there a differ^ce betsfeen freedom of tte press in public 
schools and on public streets? Should school officials bfe 
able to limit student newspapers more than city officials 
can limit coiamerclal newspapers? 



o 
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The Opinion of^ttw Court ^ ' . 

The judge began hts opinion by explaining that freedom of expression for stu- 
dents in school is not as extensive as in the coitmunity. This is because staj- 
dents are required to attend school, because of disciplinary .problems that tend 
to develop in crowded classes and Imllways, and because schools.are responsible 
for teaching a variety of'^subjects h a limited period of time. Nevertheless, 
•when stud«»ts question school regulations which restrict their constitutional 
rights, it is the Job of school officials to justify these restrictions. Two 
legal principles apply to this case: (1) Administrators can limit student 
expression if it substantially interferes with school activities; C2) Publica- 
tions by students cannbt be prohibited simply because teacters, administrators, 
parents or other students disagree with their content or object to their style. 

Applying these principles to the facts of this case, the Judge found that 
there was no substantial disruption. Second, he ruled that the .principal' s 
concern about the controversial topics mentioned in "A*«ken1ng" was no reason 
to restrict the students' freedom of expression. It should be clear, wrote 
the court, "that in a democracy 'controversy' is... never sufficient In and of 
itself to stifle the views of any citizen." 

To the court, it appeared strange that a school "would boggle at contro- 
versy" to such an extent that it would not want students to become informed about 
such widely discussed and significant Issues as birth control, drug use. and 
venereal disease. The Judge commented: "...our recollection of the learning 
process is that the purpose of education Is to spread, not to stifle, ideas and 
views." 

The school administration va? also concerned about the negative and criti- 
cal attitude of the newspaper. Although constructive criticism Is more helpful 
than otfter sorts, the court noted that almost any effort to explain how schools 



32 



' • ■ -28. 



can be laproved can be useful. If the criticiso Is unreasonable or unfair, 
responsible stu<l«its wen«t pay much attention to It. In any event, dislike of 
criticism is no justification for limiting student expression. Freedom of the 
press is part of the Bill of Rights because citizens who are regulated "should 
have the right and even the responsibility" of coumenting on the actions of 
officials vAo regulate thenir 
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The Eisner Case:*^ Requiring Administrative Approval ' 

The Board of Education of Stamford, Connecticut established the following 
policy: 

"No person shall distribute any printed or written matter on 
the grounds of any school or in any school buildings unless 
the distribution of such material shall have prior .approval 
by the school administration." 

The policy further stated that material Should not be approved if It will 
"interfere with the proper and orderly operation and discipline of thp school, 
will cause violence or disorder, or will constitute an Invasion of the rights 

of others." ' 

Jon Eisner and several other Stamford High School students challenged this 
policy in court. They wanted ti distribute their own mim^graphed^ newspaper 
without having to first get administrative approval. And they argued that the 
board policy violated their right to freedom of expression. 

Does the Stamford policy seem clear, fair, and reasonable? 
If not, how would you rewrite it? 

2. Should a school administration be able to review student 
publications before they are distributed? 

3. The policy includes -any printed or written matter." What 
kinds of material could be included within this policy? 

^. How long should school officials be able to take to decide 
whether ot not to approve distribution? Why is this an 
important issue for newspaper publishers? 



Eisner v. Stamford Board of Education. 440 F.2d 803 0971). 
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The Opinion of the Court 

The Stamford policy was reviewed by the U.S. Court of Appeals for the 
Second Circuit. This, Is the court that decides most appeals from the federal 
courts In New York, Connecticut, and Vermont. On behalf of the court. Judge 
Irving Kaufinan approved some of the Stamford policy taJt ruled other portions 
unconstitutional. ^ 

The court agreed that the School Board cBuld prevent students from dis- 
tributing publications on school property that would cause violence or substan- 
tial disorder. However, It suggested that the reasons used for approving or 
not approving publications should be clearer and more specific. The court, 
for example, noted that the phrase "invasion of the rights of others" was "not 
a model of clarity or preclseness." It also suggested that the Board clearly 
describe the kinds of disruptions or distractions that would and would not 
justify censorship. 

Although the court ruled that the Stamford Board could require prior 
review of^lludent publications, it held that the Board's review procedures re 
not adequate for several reasons : (1 ) the procedures provide no limited time 
in which school officials must decide whether to permit distribution. To be 
valid, school policy must indicate "a definite brief period" (such as two or 
three days) within which officials will complete their review of student publi- 
cations. (Unless review decisions are made quickly, administrators might be 
able to "kill" a current, controversial story simply by delaying their decision 
for several weeks.) (2) The policy is also deficient in "failing to specify 
whom and how material may be submitted for clearance."' (3) The 'prohibition 
against distributing any printed or written material is "unconstitutionally 
vague." A constitutional rule should clearly indicate exactly what behavior is 
prohibited and what Is allowed. But the school policy against distributing "any 



prints or written material could include one student passing to another student 
his copy of a daily newspaper. Time magazine, or a personal note. Such a policy 
would be unreasonable; 1t would also be too broad and vague, and therefore 
unconstitutional. In short. Judge Kaufman ruled that the Board's policy was 
not enforceable because it failed to provide a brief time or clear procedures 
for administrative review and because it was too vague and broad in its 
application. 
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Is the distribution of obscene or libelous material protected by the Constitution? 

No. But a publication Is not obscene merely because It contains "dirty" 
or vulgar words, nor Is It libelous merely because it Is highly critical of an 
Individual. According to current Supreme Court standards, material for stu- 
dents would be obscene only It if (1) appeals to the lewd or sexual Interest of 
minors, (2) describes sexual conduct in a clearly offensive way. and (3) i^lacks 
serious literary, artistic, political, or scientific value." In applying these 
tests, the publication must be judged as a whole, rather than by particular 
passages selected out of context. 

A written statement about anothe r person is libelousf^f It Is false and 
injures the person's reputation (for example, if it leads to a teacher being 
fired or makes it hard for a principal to get another job). A person who is 
libeled. can sue for damages. But if the person is a public figure (like a 
movie star, politician or school superintendent), he will not be able to 
collect unless he can show that the writer knew or should have known that what 
he said was false. Truth is generally a defense against a libel suit. 

In short, student publications can't be banned simply because a school 
official thinks they are libelous or obscene— because, for example, they criti- 
cize the quality of the teachers or use "dirty" words. But material that 1s. 
in fact, legally obscene or libelous is not protected by the First Amendment. 

Can admini strators regul ate the time, place, and manner in which publications 
can be distributed? 

Yes. While schools are strictly limited in their ability to control the 
contents of student publications, they have authority to regulate the mechanics 
of distribution. The purpose of such regulations is to prevent substantial 
disruption of school activities. Thus rules may prevent students from distri- 
buting publications in crowded hallways, classrooms, on stairways or when they 
are supposed to be in class. 

fi7 



On the other hand, these rules must be applied fairly and cannot be iwre 
restrictive than necessary. Thus a school could not permit distribution only 
at one exit, only allow one student to distribute an underground newspaper, or 
prohibit all distribution inside the school building. 

Can school officials prohibit students from inviting or listening to contro\yersial 
speakers? 

School officials apparently have authority to prohibit all outside speakers. 
But according to Ngw York's Guidelines tor Students Rights and Responsibilities: 
"If a school allows some outside speakers to use school facilities, it may not 

f 

deny other similar speakers the use of these facilities merely because such 
speakers are deemed controversial or undesirable by school officials." For 
example, in a high school where Republican and Democratic candidates were allowed 
to present their views, it was ruled unconstitutional for the principal to pro- 
hibit a Socialist Workers candidate from speaking. ' . 

New York's Guidelines point out that school officials "may regulate the 
times and locations of speeches" and "may require advance notice" to avoid con- 
flicts and provide proper protection. "To insure understanding and compliance," 
the Guidelines suggest that "regulations pertaining to these matters should be 
formulated, discussed, and published" well before assemblies are planned and 

t 

speakers are invited. 
Summary 

The First Amendment's protection for freedom of expression and of the press 
applies to students in public schools. Therefore, administrators can't prohibit 
the publication or distribution of student views just because they are negative, 
critical, controversial . or unpopular. On the other hand, school officials can 
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* Guidelines for Students Rights and Responsibilities, State Education Depart- 
ment, Albany* p. 5. 
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prevent students from distributing materials that are obscene, libelous, or 
cause substantial disruption. Furthermore, most courts hold that school rules 
can require prior review of student publications. But due process requires 
that rules for administrative review prior to distribution must include: (1) a 
brief time within which the review (and any appeal) must take place; (2) clearly 
stated standards— e.g. definitions of cbscenltyt Hbel, and disruption; and 
(3) a reasonable method for appeal. Most policies state that If the time for 
approval passes without a decision, the material will be considered approved. 



\ 
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Sunroary 

The First Amendment's protection for freedom of the press applies to 
students in public schools. Therefore, administrators can't prohibit ^he 
publication or distribution of student views just because they are negative, 
critical, controversial, or unpoplur. On the other hand, school officials 
can prevent students from distributing inater^als that are obscene, libelous, 
or tause substantial disruption. Furthennore. nKJst courts hold that school 
rules can require prior review of student publications. But due process 
requires that rules for review prior to distribution roust include: (1) a 
brief time within which the review (and any appeal) must take place; (2) 
clearly stated standards-e.g. definitions of obscenity, libel, and disrup- 
tion; and (3) a reasonable method for appeal. Most poUcies state that if 
the time for approval passes without a decision, the material will be con- 
sidered approved. ^ 

These principles apply equally to "underground^' papers and to regular 
school papers paid for by school funds. 
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/ Due Process ^. 

Introductkn 

The argifinent started in Union High School's teachers' lounge. Bill 
Johnson, a coach and teacher for 15 years, was angry about an 11 th grade 
student who denand«l that the principal hold a hearing before suspending him 
for fighting in class. "That student knew he started the fight," fumed 
ir. Johnson, "and it's the second time this year. Just because his father 
is a lawyer.^e's trying to show off and make more trouble." Johnson was fed 
up with the way students were demanding their rights and the way judges were 
insisting on due process. "Soon," Johnson predicted , "you won't even 
be able to suspend a student without first holding a trial. And the next 
thing you know, students will say they want to consult with a lawyer before 
talking to the principal about their misconduct. 

"What's so bad about a student wanting a hearing before he's judged 
guilty?" asked Jim Steward, a 28 year old social studies teacher. "Maybe we 
ought to teach students more about their rights in school . Maybe we should 
even make this part of tne civics curriculum. After all , due process only 

means fair procedures. " 

"You're wrong," replied Johnson. "Students know plenty about their 
rights, but they don't seem to know or care about the rights of other people. 
The problem is that schools are too permissive and kids have too much 
freedom. Schools should teach more about responsibilities and less about 
rights. These days administrators are spending so much time worrying about 
the rights of kids who are making trouble that they don't have much time left 
for the good students who come to school to learn. And a lot of the rights 
you're talking about do more harm than good. Lawyers use rights as a 
way to keep guilty people out of jail. If you have your way, we'll have to 

ERIC 4 1 



turn our classrooms Into courtrooms, and we'll have no way of getting the 
troublemakers out of school . 1 just hope we'll be able to put them all In 
your class." And with that, Johnson stormed ofl^o class. 

As he slowly finished his coffee, Jim Steward ifon^ered whether there was 
some truth in .what Johnson said. Are students less responsible these days? 
Should students be able to donand a formal hearing before being suspended or 
expelled? How much due process should we have in the schools? Is 'there a 
danger that schools could get too legalistic? 
What do you think? 
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The (aoss Case:* When Is Due Process Recognized? 

■ 

Owlght Lopez was a high school student from Columbus, Ohio. In 1971, 
he was suspended In connection with a disturbance In the lunchroom which 
Involved some damage to school property. About 75 other -students were 
suspended from his school on the same day. IVflght claimed that he did not 
participate in the destructive conduct but was an Innocent ijystander.. He 
was not told why he was suspended or what. he was accused of doing; and he 
never had a hearing. 

Dwight and eight other students who were also suspended without a 
hearing sued Columbus school officials for violating their rights to due 
process of law. Some of these students were suspended for proven acts of 
violence. Others, like Dwight, were suspended although they claimed to 
be innocent of any wrongdoing, and no evidence was presented against them. 
All were suspended for' brief periods of up to ten days. 

The school administration argued that due process should not apply 
to c&ses of short suspension. Since the U.S. Constitution does not guar- 
antee a right to an education, suspensions do not violate any basic right. 
Rather suspension is one of the punishments that can be useful in maintain- 
ing school discipline. But requiring due process before every suspension 
would force administrators to spend so much time conducting hearings that 
they would not have time to do much else. Furthermore, innocent students 
are rarely suspended.- And even if a mistake is made, it could be solved 
better through conferences between parents. . students, and school officials, 
than by requiring due process procedures in all cases. 

♦Goss V. lopez , 419 U.S. 565 (1975). 
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1) Should students have a right to due process before Selng 
suspended for "less tign 10 days? 

2) If a judge says that students are entitled to due process, 
what does that mean? Should courtroom procedures be 
applied in school? What are the advantages and disadvan- 
tages of these procedures? 

3) Which punisronents do you believe are serious enough to 
require due process? Or should students have a right to 
due process before any punishment? 
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The Opinion of the Court 

Justice White first pointed out that students cannot be expelled with- 
out due process. He acknowledged that the U.S. Constitution does not grant 
a right to education. But he explained that the Fourteenth Amendment for- 
bids the states from deprlvi of life, liberty or property 

without due process of law." If states establish public schools, as New 
York has done, students have a "property" right in their education which 
may not be withdrawn on grounds of misconduct nHthout "fundanffintally fair 
procedures." 

Second, the Court held that the Due Process Clause applies to cases 
of short suspension. A suspension for up to 10 days is not so minor a 
punishment that it may be imposed "in complete disregard of the Due Process 
Clause." Justice White wrote. The total exclusion from the educational 
process for mere than a trivial period is a serious event in the life of 
the suspended child." The students in this case were suspended based on 
charges of misconduct which, if recorded, could damage their standing 
with their teacher^ and "interfere with later opportunities for higher 
education and employment." 

The Court then turned to the question of what due process means. 
Justice White noted that due process is a flexible and practical concept- 
it does not require a rigid set of procedures to be applied in all situa- 
tions. However, it requires at least that no one should be deprived of 
life, liberty, or property without being informed of the charges against 
him and given an opportunity to be heard. "At the very minimum, therefore, 
students facing suspension. . .must be given s(me kind of notice and afforded 

some kind of hearing." 

The Court then explained the kind of informal notice and hearing that 



is 
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is required In connection with a suspension of 10 days or less: "that the 
student is given oral or written notice of the charges against him and, if 
he denies them, an explanation of the evidence the authorities have and an 
opportunity to present'his side of the story." Due process, concluded the 
Court, "requires at least these rudimentary precautions against unfair or 
mistaken findings of misconduct and arbitrary expulsion from school." 

The Court recognized, however, that there are school emergencies in 
which prior notice and hearings would not be required, particularly when 
there are dangers to persons or property. In such cases, the Court only 
required that fair procedures be followed "as soon as practicable" after 
removal of the danger of disruption. 

Does this decision mean that schools will now be required to estab- 
lish formal, lengthy procedures for all suspension? Not at all. For 
exan^}le, there does not have to be any delay between the time notice is 
given and the time of the hearing. "In the great majority of cases the 
disciplinarian may informally discuss the alleged misconduct with the 
student minutes after it has occurred." 

In cases of short suspension, the ruling does not require that stu- 
dents be given an opportunity to secure a lawyer or to call and cross- 
examine witnesses. But it will reduce the risk of error by alerting 
administrators to disputed facts which might lead them to investigate 
further and perhaps call the accuser and witnesses. Indeed, the proce- 
dures required by the Court are "less than a fair-minded school principal 
would impose ilti^n himself." Justice White noted. 

In short, tlie minimum procedures required by Goss can guard against 
error without too imich cost or interference with the educational process. 



id 
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"It would be a strange disciplinary system," observed Justice White, if a 
school did not try to Inform a student of his misconduct and "let him tell 
his side of the story in order to make sure that an injustice is not done." 

NOTE: Although no school can provide less due process than the 
Supreme (Jourt requires, state governments and local school districts can 
provide additional procedural rights. This is the case In New York State. 
Under siate law, short-term suspension applies to any exclusion from 
school for 5 days or less. Before such a suspension, students are enti- 
tled to the 3 elements of due process required by Goss; (a) oral or 
written notice of the charges, (b) if the student denies the charges, an 
explanation of the evidence against him, and (c) an opportunity to pres- 
ent his side of the story. 

In addition, under New York law, the student and parent have a right 
to "an informal conference with the principal" at which time the parent 
may ask questions of the witnesses who made the complaint. Furthermore, 
many school districts require administrators to promptly notify the 
parents of students who are suspended— usually by telephone— followed by 
a letter. 

What procedures are required in cases of long suspension or e xpulsion? 

Although the Supreme Court did not rule on this question in Goss , 
it has indicated that long suspensions or expulsions "may require more 
formal procedures." This Is because due process is a flexible concept 
that varies according to the possible seriousness of the penalty. When 
the punishment may be more serious, procedural protections should be more 
thorough. 
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In many states, these procedures have been determined by local courts 
or school boards. But in New York, the state Guidelines and Education ^ 
Law (section 3214) spell out the detailed rights a student must be given 
before he can be suspended for more than five days. Specifically, the 
student and his parent have: (1) the right to "a fair hearing," (2) "rea- 
sonable notice" about the hearing, (3) "the right of representation by 
counsel," (4) "the right to cross-examine witnesses," and (5) "the right 
to present witnesses and other evidence on his behalf." In addition, the 
law provides that "a record of the hearing shall be maintained" (either by 
a stenographer or a tape recorder) which a student can use if he appeals. 

According to the New York Guidelines, "persons having direct knowl- 
edge of the facts should be called to testify." Hearsay evidence alone is 
not sufficient; there must be some direct evidence of guilt. Furthermore, 
the Guidelines state that "the burden of proving guilt rests upon the per- 
son making the charges, and the student is entitled to a presumption of 
innocence of wrongdoing unless the contrary is proved."* 

The Guidelines also explain the grounds for suspension, who can make 
suspension decisions, and the process for appeal. The most frequent basis 
for suspension is "insubordinate or disorderly" behavior, or conduct that 
"endangers the safety, morals, health or welfare of others." Decisions to 
suspend for more than 5 days can be made by the superintendent, not the 
principal. A student may appeal a superintendent's decision to his board 
of education and then to the Commissioner of Education. 



♦Guidelines for Student Rights and Responsibilities, op. cit., p. 33. 
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If a school official violates a student's cons ltutlonal 
rights « can the student sue for m oney damages? 

This question was considered by the Supreme Court in the case of Wood 
V. StrfckUnd 1n which two students we^^iKpended for three months with- 
out due process for spiking the punch at a school dance.* The administra- 
tors and school board members said they did what they thought was right 
and did not intend to violate the students' rights. But the Supreme Court 
ruled that sincerity or ignorance of the law did not excuse their action. 

The Court explained that a person who is responsible- for supervising 
students can not justify violating their rights because he Is uninformed 
about the law. On the contrary, school personnel who discipline students 
must be expected to act with good intentions and with knowledge of basic 
student rights. Therefore, the Court ruled that a school official is not 
free from liability for dama ?s "If he knew or reasonably should have 
known that the action he took... would violate the constitutional rights of 
the student affected." 



When a student's rights are violated, how 
will the amount of damages be decided? 

In 1978, the Supreme Court answered-this question in a cafe involving 
two Chicago students who were suspended for 20 days without due process.** 
Neither student introduced evidence to show any actual damages they had 
suffered as a result of their suspension. Their lawyer argued that they 



♦Wood V. Strickland , 420 U.S. 308 (1975).- 
♦* Carey v. Piphas , 46 Law Week 4224 (1978). 
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Should be awarded substantia] daukitjes becauntj they won* doprWed of tht'lr 
constitutional rights, whether or not they suffered any injury. But the 
Supreme Court disagreed. 

The Court ruled that when a student 1s deprived of his constitutional 
rights, the amount of money damages should depend on the circumstances of 
the case. A student should be awarded substantial damages: (1) to deter 
or punish school officials who intentionally deprive him of his rights or 
(2) to compensate him for actual injury (which can Include "mental and 
emotional distress" as well as financial loss). But where the violation 
is not intentional and no actual injury is shown, then the student is only 
entitled to "the award of a nominal sum of money." like one dollar. 
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Summary 

The Constitutional protection against being deprived of life, liberty 
or property without due process applies to students in the public school. 
Due process is a flexible, legal concept that requires fair procedures. 
The procedures that are due a student vary according to the possible 
seriousness of the penalties. When the punishment may be more serious, 
a student is entitled to thorough procedure. 

Due process applies to all cases of suspension and expulsion. In 
cases of short suspension, a student has the right to know the charges and 
evidence against him and should have a chance to tell his side of the 
story. In cases of suspension for more than 5 days. New York law provides 
detailed procedural rights for students. These include the right to notice 
and a hearing, representation by counsel, the right to present and cross- 
examine witnesses, and the right to appeal. - 
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If a student is deprived of his constitutional rights, he can sue 




school officials for money damages if they knew or should have known that 
they were violating his rights. But the damages he can collect depend on 
the circumstances of the case. A student will collect nominal damages 
for any violation of his rights. He may collect substantial damages only 
If he can show that he was actually injured or that school officials In- 
tended to deprive him of his rights. 
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SEARCH AND SEIZURE 

Bill Thomas was about to finish his first year of high school . The 
courses had been tougher than he expected; but he worked hard when he had 'to, , 
and It looked like he'd be getting a B average. So at the end of school, he 
was planning to relax and celebrate for a few days before starting his sunwer 
job. That's why he bought a few "joints." He wasn't a regular user, but 
he enjoyed smoking pot at parties and on special occasions. And finishing 
school was one of those occasions. 

But very quickly his good feelings collapsed. The principal heard a rumor 
that a student "dealer" had a big supply of "pot" In a locker in Bill's area 
and used his pass key to search about 100 lockers. He never found the "big 
supply," but he did find Bill's few cigarettes. 

He notified Bill that he was being suspended for five days for possession 
of Illegal drugs. Worse still, the principal advised Bill that he was turning 
over this evidence to the poV, . Bill was really worried. He had never been 
in serious trouble before. H« wished he hadn't bought the cigarettes; but he 
couldn't believe that this one mistake should cause him to be suspended and 
perhaps have to go to court. It just didn't seem fair. 

When his frlfnd. Nancy, a real "brain," heard ot Bill's troubles, she 
showed him a copy of the Fourth Amendment to the Constitution which says that: 
The rights of people to be secure. . .against unreasonable searches and seizures,, 
shall not be violated, and no warrants shall is sue, but upon probable cause. 
Then she went on to explain that courts have interpreted this amendment to meate. 
that police need either a person's consent or a search warrant (a court order) to 
search his home, his car, or even a rented locker in a bus station. 



Should this amendment prevent school officials from searching 
students or their lockers without a warrant? 
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Htw York v> Ovtrtoni Snarchlnq Studant Lockefs 

In Mount Vernon, New York, police detectives showed a search warrant to 
the vice-principal and asked his help in searching Carlos Overton and another 
high school student. The detectives searched Carlos and found nothing. They 
then searched his locker where they found four marijuana cigarettes. But the 
•warrant did not authorize the police to search Overton's locker. Therefore, 
his lav>er argued that the entire search was illegal, and the evidence found 
in the locker could not be used against him in court. The police, however, 
argued that even if the warrant was defective, the evidence could be used be- 
cause the vice-principal could and did give his consent to search the locker. 

1. Should school officials be able to search student lockers? 
Is searching a student's locker like searching his home or 
car? What are the similarities and differences? 

2. Can you think of some circumstances when school officials 
ought to search lockers? Are there some when they should 
not? 

I . ' 
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The QpiRlon of the Court 

Overton's lav^yer argued that the Fourth Amendment's protection should apply 
to a student's locker and desk just as it applies to his home. But the court 
did not agree. 

The judge held that even if the warrant was not valid, the vice-principal 
had authority to consent to the search. This is because administrators are 
responsible for protecting all students and because of the problems that occur 
in a high school when Targe numbers of teenagers are gathered together. More- 
over, parents who send their children to school have a right to expect that they 
will be safe and not exposed to harm. Because of the dangers of teenagers using 
illegal drugs, school officials have an obligation to investigate reports about 

r — 

their possession, use, and sale. 

In addition, at Mt. Vernon High School , students knew that the office had 
their locker combinations. School rules explained what could and could not be 
kept in lockers, and administrators have authority to inspect lockers to insure 
that the rules are not broken. According to the court, school officials not only 
have a right to inspect student lockers, "but this right becomes a duty" when 
they have a suspicion that something illegal is hidden there. 

In short, this case held that if administrators have reasonable suspicion 
that something illegal is in a locker (1) they have a right to search the locker 
without a warrant and (2) they have authority to consent to a search by police 
officials. 

*New York v. Overton, SUrN.Y. S. 2d 497 (1969). 
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Ballnier v. lund; Searching the Students 

On December 6, 1974, Julie Bellnler and her fifth grade classmates came to 
school and hung up their coats inside their classroom as usuaK A short time 
later, one of the students said he was missing three dollars from his coat 
pocket. Since other students had complained of missing awney in the past, and 
since no one had left the classroom that morning, Robert Reardon and another 
teacher started searching the class. 

First, all the coats were searched; then students were asked to enpty their 
pockets. When the money was net found , the students were taken to the boys* and 
girls' restrooms by a male and female teacher. They were ordered to strip to 

their underwear, and their clothes were searched. When the money was still not 
located, the teachers searched the desks, books, and once again the coats. The 
entire search lasted about two hours, but the missing money was never found . 

Julie's parents and several others sued the teachers and administrators for 
damages because they believed the search of their children was unreasonable and 
illegal. 



1. When is it reasonable for teachers or principals to search 
students? If they believe that a student possesses some- 
thing illegal , should this justify a search? 

2. Should it be easier to justify searching a locker or desk 
than searching a student's clothing? 

3. Should administrators have more authority to search for 
illegaLdrugs or weapons than for missing money? 



Bellnler v. Lund. 438 F.Supp. 47 (1977). 
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QplRlOft of the Courf 

In order to decide whether school offtclals have reasonable grounds to 
search a student, the court must balance a number of factors^ It must consi- 
der the students' right of privacy and the need to protect them against the 
embarrassment that goes with a search of their qlothing. It should also consl- 
der the age* history and school record of the students. These factors must lie 
balanced against the seriousness of the problem to which* the search is directed, 
the kind of evidence being sought, and whether there Is an emergency that 
requires an immediate search wi thout a warrant. 

Considering the facts of this case, the court concluded that the search was 
not proper. There may have been a reasonable suspicion that someone in the 
class had stolen money. But there were no facts which allowed the teachers to 
suspect any particular student. Since there was "no reasonable suspicion to 
believe that each student searched possessed. . .evidence of" a crilire," the court 
ruled that the search violated the Fourth Amendment. 

In conclusion the judge wrote: "In view of the relatively slight danger 
of the conduct involved (as opposed to drug possession, for example) . the ^ 
extent of the search, and the age of the students involved, this court cannot 
in good conscience say that the search undertaken was reasonable," 

Would you feel the same, or differently, if $100.00 disappeared 
from the teacher's desk? 

When can police enter schools and question students? When can they search 
students or their lockers) "~ 

According to New York Guidelines, police can enter schools: (1) if a crime 
has been comnitted, (2) if they have a warrant for arrest or search, or (3) if 
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thc^ have "probable cause" to believe that a studo^t Is In possession of some- 
* 

thing Illegal. 

In tfm absence of a arrant or probable cause\^|ol Ice "have no right to 

Interview students In the school building, or to use the school facilities In 

connection with police work, nor does the board of education have any obligation 

to make students available to the police." If police wish to speak to a student, 

in the absence of a warrant or probable cause, they should take the matter up 

with the student's parents. The Guidelines further state: 

"When police are permitted to interview students in school , 
the students must be afforded the same rights they have 
out'slde school . They must be infonned of their legal 
rights, may remain silent if they so desire, and must be 
protected from coercion and illegal restraint." 

Summary 

The Fourth Amendment , which protects citizens against "unreasonable earches 
and seizures" applies differently in our schools than in our homes. A citizen's 
home cannot be searched without consent or a valid warrant. But in New York, 
student lockers can be searched without a warrant if school administrators have 
reasonable suspicion to believe that something illegal is in the locker. This 
"reasonable suspicion" also gives them authority to consent to a search by police. 
In addition, if school officials have reasonable suspicion to believe that a 
particular student possesses illegal drugs, weapons, or evidence of a crime, they 
may be able to search the student ' s clothing. But the Foujth Amendment prohibits ' 
administrators from searching student lockers Indiscriminately. Moreover, it is 
more difficult for officials to justify searching student clothing than to 



* Guidelines for Students Rights and Responsibilities , op.cit. p. 37. 



justify searching Iteir lockers or desks. Setae courts have Indicated ttet body 
searches without a warrant are unreasonable unless a particular student Is 
suspected and uiUess there is a serious problepi which requires lirroedlate action. 

There are different standards for police and school officials In searching 
students or t'heir lockers without a warrant. For example, police cannot search 
a student' ? locker unless they have probable cause to believe it contains soro- 
*•^:,lg illegal. School officials, however, can search if they have reasonable 
suspicion. Judges interpret this to mean that pol ice need more evidence to 
justify a search or seizure requiring "probable cause" than school officials who 
merely need "reasonable suspicion." In addition, some judges have ruled that 
evidence obtained by school officials under the "reasonable suspicion" standard 
can be turned over to police and used in court, even though this evidence would 
have been excluded in court if obtained directly by police. 
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Student and Parent Involvefflent In Education 

Students Influence what they learn in school In many ways. The way they 
act in and out of class, the clubs they form. /the sports or other activities 
they support or ignore, all help create a school climate. If you have 
attended more than one school, you have experienced some differences in school 
climates. The climate of a school influences new students as they enter, ?nd 
they, by and large, become part of it and help perpetuate it. 

School newspapers and other publications, assemblies, "free speech forums" 
3nd other ou.t-of-class activities are important aspects of a school's climate. 
So are disciplinary procedures, student courts, the way adults relate to 
students and the way student leaders are chosen. 

As we saw in our earlier discussion on freedom of expression, with the 
right to free speech and free press, students have some opportunities to "teach" 
and influence other sti44ents as well as their teachers and parents. These 
opportunities occur outside the formal curriculum, in speeches, newspapers and 
the like. However, there are students who would also like to decide what 
courses they should take, what should be in those courses and how they should 
be taught. 

Can you describe some parts of your school's climate? 

Would you want to make decisions about your school's courses? 

Do you t|vmk~you are qualified to decide? 

Do you have a right to participate in making those decisions? 



In general, decisions about courses and how they are taught are in the 
hands of educators. School boards, administrators and teachers have the legal 
right and responsibility to decide the goals and content of the courses you take 



and the methods by which you are taught. This fact. ho¥jever, does not 
necessarily exclude students and parents frm involvement in public education. 
SOch Involvement may take place. in various ways, some of which are listed 
below: 

1. A Qroup of students and their parents have been unsuccessful in 
getting their high school to teach courses in computer progranimng. 
They then organized a campaign and made an impressive presentation 
to the School Board, resulting in the introduction of such courses 
into the high school prograa. 

2. A group of high school students was convinced that their preferences 
were not listened to by their school administrators and not even 
heard by the School Board. After careful planning, they successfully 
petitioned the Board to have an elected Student Advisory Board that 
would have an opportunity to express its views at Board meetings on 
school issues of interest to students. 

3. For quite some time, students expressed dissatisfaction with the ^ 
curriculum of Hillside High School, They claimed that there weren t 
enough electives and that the required courses were often outdated 
and "Irrelevant." After several meetings with the administrators 

Qf the school and with concerned teachers , a curriculum committee 
was created, composed of representatives from the faculty, students, 
administration and the PTA. The task of the committee is to review 
the curriculum every year and suggest changes. 

4 The student government in Glenn High School was convinced that there 
ought to be more student Influence on the curriculum and on teaching 
methods. With the aid of faculty advisors, they developed a form 
whereby students could anonymously evaluate the courses they had 
and make suggestions for their Improvement. 

5. The student government of South High was frustrated by its inability 
to make changes in the curriculum. Some of the leaders thought that 
the school administration just kept them busy with committee work, 
but never used their ideas. They reconnended that the students go 
on a strike or occupy the principal's of f 1 ce until there was a 
written promise accepting at least three of their recommendations. 

6. The 26th Amendment of the United States Constitution reduced the 
voting age to 18. Subsequently, the State of New York passed a law 
making it possible for 18 year old students to serve as an elected 
member of a School Board. Students old enough to vote, parents and 
other voters in your local election could elect an 18 year old 
student to membership on the School Board. 

■/. Parents, of course, have a right to organize and try to elect members 
of the School Board who will represent their points of view on 
educational matters. Through political power, parents can have a 
great deal to say about schooling. 
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What Is Vour Opinion? 

Of the seven items above, which would be your preferred way of trying to 
influence your schools? 

Which is your least favorite way? 
What are your reasons for your choices? 
Which are the most time consuming? 

Which generates the roost cooperation omn^ the various people 
interest in schooling? 

Can you suggest ways . other than those represented by the seven items 
above, for students and parents to influence the schools? 

Concludincj Remarks 

We are all consumers of a wide variety of human services. To get the most 
out of these services, to improve them and even to get the best return on our 
.money, we all need to become more intelligent users of such services. Education 
is one of these important services we all consume. 

In New York, we have a right to go to school and a responsibility to do sc. 
While this right and responsibility Is provided by state law. the federal Consti- 
tution protects students * freedom of expression and due process in schools and 
grants some protection against unreasonable searches. None of these rights 1s 
absolute and they can all be limited under certain circumstances. 

The more students know about their rights and their responsibilities, 
educational, legal and political, the more power they will have in the intelligent 
use of schooling as well as other human services. 
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UNIT TEST ^ 

Multiple Choice: place the letter of the best choice In the blank on the left. 
1. The basic right to education is given: 
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a. by the U.S. Constitution. 

b. by state laws. 

c. by the United Nations Charter. 

d. by local school boards . 

2. In New York, you must go to school : 



a. until you graduate. 

b. from age 5 to 17. 

c. from 6 to 16. 

d. none of the above. 



3. You do not have to go to school: 



a. if you are mentally retarded. 

b. if you can't speak English at all 

c. If you are deaf and blind. 

d. none of the above. 



4. Freedom of speech: 



a. is granted by New York state law. 

b. is an absolute right. 

c. is granted by the U.S. Constitution 

d. does not apply to public schools. 



5. Controversial speech in schools: 

a. can be prevented by administrators to maintain a calm atmosphere. 

b. is only for school assemblies so both sides can be heard. 

c. is for social studies classes only. 

d. can be restricted if there is substantial disruption of the learn- 



ing process. 



6. Armbands, buttons and other s.ymbols: 

a. are protected the same as actual speech. 

b. are symbolic speech and are protected. 

c. can be restricted if they cause substantial disruption, 

d. all of the above. 
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UNIT TEST - 



7. School newspapers: 

a. can be censored by faculty advisors. 

b. can be censored by schools if they pay for the paper. 

c. can be censored only by majority vote of everyone in the school. 

d. none of the above. 



8. School newspapers: 



a. can be obscene as long as they are not dirty. 

b. have absolute freedom of the press. 

c. must not print obscene or libelous matters. 

d. have ittore freedom than underground newspapers. 



9. School newspapers: 

a can never be controlled by teachers or administrators. 

b. can back one political candidate and ignore all others. 

c. must never write about religion or sex. 

d. none of the above. 



10. Before a '>chool can suspend you: 



a. you should know why and have a chance to explain your side of 
the matter. 

b. there must be a written statement of the charges against you. 

c. your parents must have a chance to talk with the principal . 

d. none of the above. 



11. In school punishment, due process: 

a is required by law, therefore it's always the same. 

b! is a flexible idea and can be satisfied by different practices. 

c. applies only to criminal matters. 

d. none of the above. 



12. Due process in schools: 

a. must be more thorough if the violation is more serious. 

b. u.ust be used only if the School Board requires it. 
c'. must be granted only if your parents request it. 
d. is for students over 18 years old. 
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UNIT TEST - , 



13. Due process tn schools: 



a. is required if you disagree with a grade your teacher gave ygu. 

b. is required if you can't get into a class you want. 

c. is required if they want you to go to a guidance conference 
against your wishes. 

d. none of the above. 



14. The high school principal: 



a. may search school lockers whenever he wishes. 

b. may never search lockers without permission. 

c. must announce when he'll search lockers. 

d. none of the above. 



15. School lockers may be searched by administrators: 



a. only if they assign or rent you the locks. 

b. only if they have search warrants. 

c. if they have reason to suspect you have illegal or dangerous 
things in them. 

d. if the police request the search. 



__15. School officials: 

a. may never do a body search." 

b. may do a "body search'' only with a search warrant. 

c. may do "body searches" just like locker searches. 

d. are more limited in "body searches" than in locker searches. 

17. The Constitutional protection against unauthorized search and 
seizure: 

a. does not apply to schools at all. 

b. applies in schools the same as anywhere else. 

c. applies in schools but not as strictly as outside of schools. 

d. none of the above. 

_J8. High school students: 

a. have a right to criticize their schools. 

b. are consumers of education just like they are consumers of food. 

c. consume a variety of human services. 

d. all of the above. 
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UNIT TEST - 



19. A written statement Is legally obscene: 



a. if It uses dirty words. 

b. if it is considered vulgar by local citizens. 

c. if it describes violence in revolting ways. 

d. none of the above. 

20. A student may sue school officials for money damages: 



a. if his/her clearly established constitutional rights were 

violated. , . ^ ^. 

b only if the violation of a right is intentional, 
c only if there was actual damage suffered, 
d only with the consent of the Board of Education. 
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MDST BElJBVAWr TO THE 



AI4£MDMINTI 

G»iirm shall nuke no I9W i||ptcting a» estsblisHnU^nt of 
..T^!^, 9e pn^bitlns.thc free cxtrdsc thcrtof; «r tbridgilig the 

frttd^ of ftpMcK or tht press; or fhe righi of t^t people 
■ pMCCtbly to MMmbl^-ind to petition the Covttttmsnt for a 

ledreMf of grievances. 

AMENDMENT XV 

Hie fight of the people to he secure in their ^rs.'^rts, houses, 
papers, and effects, agabist tmneasonable searches an<i seizures, 
shall not be violated, and no Warrants shall i<:&ue, bu^ upon 
probable cawit, supported by Oath or affirmation, and patl'toilarly 
describing the place to be searched, and the persons or things to 
be seized. 

« 

AMENDMENT V 

No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a Grand 
Jury, except in casw arising in the land or naval forces, or in the 
Militia, when In actual service in lime of War or public danger; 
nor shall any person be subject for the same offense to be twice 
put in jeopardy of life or limb; nor shall be compelled in any 
crimin.il cast? to be a witness against hiins<?1f. nor be deprived of 
life, Ubefty. or property, without due process of law; nor shall pr^v -le 
property be taken for public use, without just compensaJion. 

AMENDMENT IX , x. n , i 

The enumeration m She Constitution, of tcrtam :i^hl%. shall not 
construed to deny or dliparage oiKers ret^iined by the nc^plc. 

The powers not delegated to the United States by the ConstUiUion, 
nor prohibited by it to the States, arp reserved to the States respec- 
tively, or to the people. 

AMENDMENT XlV , ,, , , c. , . 

Sfction I All persons born or naiuralired the United btutcs, 
and -^ubiecl to the iurisJiction thereof arc ciliuns vf thp United States 
and oi the St.ite wherein they rc>-idc No State ihal! r^ake or enforce 
any bw ivhich sh.iil i»brids^ »he privile;;es or .mriiunities of citucnr 
of the United St.ite*, nor shall my f^ti?e dcprivr / p.rson of life, 
hberty, or property, withuut dut- process of l.iw, nor deny to any 
person' within iti juribJtction the equal proteUion of the laws. 

PKOrObFD EQUAL RIGHTS AMENDMENT 

Equality of rights under the bsv ^h iM not be >^. n-J or abrai-jd by 
the United States or by any state on .u count of m x 
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Exetrpts from "Educatldiui! Uw Mtnuar 

pubUshad by the StateMlde Youth Advocacy Project 
429 Powers Building 
Rochester, New York 14614 



• The new York State Constituticn in Article XI, Section re^u ires the 

legislature of this. state "to provide for the maintenance and support of a 

system of free co^runon schools, wherein all the children of this state r.ay be 

educated." The legislature, pursuant to this mandate, has enacted Section 

3202 of the Education Law, which provides, in part: 

"(1) A person over five and under twenty- 
one years of age who has not received a 
high school diploma is entitled to at- 
tend the public schools maintained in 
the district in which such person' resides 
without the payment of tuition." 

The statute permits 1-oards of education, -however, to reruse ad.r.iss.on to a 
five year old after the beginning of a school year unless he reaches the oge 
of five on or before the first day of December. 

It is important to remember that the right to education in New York st«to 
: a broad one e.>ctended generally to persons between the ages of five and 
twenty-one. It is not a right which is '•conditional" upon a person's tei.ng 
subject to compulsory edugrtfion laws. 
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The l«sls Of th, right to .duction are nu,».r.ur, .,r.. bo found, with 

respect to special gro.ps, in a variety of .l.gal provisions. Many of these 
provisions - such as tl^.c cor.corni,,,, Title, bilingual education, race and 
sex discrimination, education of the handicapped and student discipline - are 
discussed in other parts of this manual. 
2. Compulsory Education 

various legal provisions refer to persons of "compulsory attendance age," 
c. to persons required to attend school in accordance with Part I of Article 
65 of the Education Law. The requirements of Part X of Article 65 are briefly 
the following: 

Persona aged from six to sxxtaen arc required to att.nd full-time in- 
s'. ruction pursuant to Education T^w §3.-^05, subject: to cvo exception-.: 

(1) a person who coi^pletes a four-year high school 
course of study is not .-ubject to atiy of the 
compulsory education provisions in Part"^ of 
Article 65 of the Education Law; 

(2) a minor who has applied for and eligible 
tor a full-time employr^.ent cert ate 

■ though hG is unemployed, may be permitted 
to attend part-time rather than full-ciire 
instruction, but must receive not less thin 
twenty hours of instruction per veek. (For 
a fuller discussion of employment certificates 
and dropout procedures, see pages 34-36 of th's 
manual.) 

in addition to thi= otatewid- :, :,.t=. section 320. of th. Education I^.w 
2HthH£ij£.s. but Coc. not rc-;..„-, tho board „f „,.cat.c-. ..n e.ch ..ty of th- 
state ( ..d in union free school a..t..ct:s hav.ng .ore ^har. 4. ,00 inhabitant:, 
and ,....yi„g a supo..„tcnd-..nt of c.hool,., tc require p.r.on. fro. cxte,-:, 

t- nu-vunteen yeat s of aup whci irr^ r,- -^i 3 

J viMi. wi,u tire not (, r-.nlovei' to .^^^r '>r^ f,.i-i < • i 
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Part- time Instructj^on ' ^ 
Suction 3207 of the Eduoetion Uiw provides thAt in each city and school 
district in which evening instruction is p^HHRI, each person' aged seventeen 
to twenty-^one who is unable to speaks read aSr write English as required for 

the completion of the fifth grade » and who is not attending equivalent day in- 

» 

struction must attend evening instruction, • ^* 

The board of education of a city or district is also authorised to require 

attendance in a part --time instructional program. Section 3206 of the Education 

Law authorizes ^the bocjrd of education of a city or district (except vjith respect 

to graduate**-: of a four-^ycar course cf seccndory instruction) : 

55. each employed ninor^rom GiiKtcen 

to seventeen year*^ of ays to attend a part- 
time instructional program; and 

t2) t2. require each por:iion ovoi: the i\ge of six- 
teen and under the age of k'ighteen who is not 
in regular full-time attendance in day school, 
or who is regularly and lawfully employed, to 
attend part-time instrx^ct ion. 

Persons who are "in parental relation'* to and in control of someone under 
the age of twtjnty-one are required tc nake r.uro that thv individual attends re- 
quired instruction. (Education Law §J3212, 3232-3223) . In Kono caiies the 
child may be r,ubject to the PINS (Persons in \^:^L:d of Supervir: ion) jurisdiction 
of Family Courts or the parent subject to gh^rges of neglect, based upon inade- 
quate attendance. 

The State CcnimiE5;iOfi^?r of L*i^ioalion iu requiio-i to sv^.porvise end jn'^orc^ 
all <;^'Ctions of Part I of Axticlo 05 of the Education Law; he is also Duthori:^cd 
to withhold fund-i from r^chord district.., which after receiving notice, willfully 
omit and refui.e tu enforce the provi :unf. of that part. {Hducatior; I>aw §323.;). 
Th'.' I'^nl provision.'-. Mii.jcct tu :.ujh • n forcum-?nt include th-j r.ection^: dr!alinq 
with at It'^ndvincr sviviv-rr. and i^mpl oyin^ nt cxrtif iceito:; . (Scio paqes 31-37 of 
th 1 1: numuiil . ) 
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b. Rnployroent Certificates and Drop-put Procedures 

As noted earlier # there generally comes a tiwe in a child's education — ^ 
usually beCor^ gradu.rtlon frcrn-high r.chnol — whGn# tbouyh the lav>? still eutl 
him or her to a free public education, it no longer compels his or her attendance. 
Having attended school for a decade and only a few credits away from graduation^ 
the student still a minor — has thrust upon hita or her the option to terinin^^te 
his or her educational career. 41^ 

The legislature has done far less than it saight to secure, for these children 
the right ^to educational opportunities which will enable (them) to develop 
(their) fullest potentialities for education, physical, social and spiritual 
growth as (individualn) • . . '* (Education LavJ §3213 (1) (a) ) . 

The iegislatuco has creatoJ, however, lo^uo fairly rigoruus and enforceable 
legal provisions regarding th^^ issuance of cmplcytnent certificates to persons 
under eighteen years of age (Ed\|cation Law §§3215-3234). These provisions serve 
a dual purpose — for a child of compulsory attendance age these laws help to 
ensure that he will receive instruction, and generally, for all children undi:=r 
eighteen their purpose is to "insure that an employer will not hire a minor 
without the knowledge of the Board of Education and its assent thereto as mani- 
fested by the employment certificate..." Sacrip ante v. United M et al Spinning Co. 
299 N, 419 (1940) . , Nat by accident, tho lfj.jislat»jr^ has given educational 
rather thvin labor authoriMi-i supervision over the iccuance of employment cer- 
tificates. This legislativ* chnlc? must inoose ugx^n school authori tiiv^^ th'i 
responii ibil ity of provLdiriC^ somo cotniSv^^l in<j prior ta t}te if.i-^u.inco of a c^."^ cti f ic-iC 
to ensure that a careful, inforTnrr'd decision ip; made. 

Althoiiqh some enpl oyrt^r^. t (e.q., 1 ib/^ittinj when ipchool attcndanco is not 
roqnirt^d) iciy be pcrCorTnt.?d wii.h.oia an --t^ployn^.-nt cv.rtiiic.ito , the general rul<^ 



is that no pt^rsdn uiidur eighteen yoarii of agu may be employed unless ho or she: 
has and presents an appropriate eroployrcnt certificate^ and in any case, no per 
son under eighteen may be employed during the hours when school attendance i*s 
required by the compulsaory education lav. {Education I^w §3215) , 

Briefly^ there are five-inajor types of employment certificates: 

(1) the non-- factory einpioyrnent certificate , vhich may 
be issued to a minor fourteen and fifteen years . 
of age who is attending do;^ school i 

(2) the student general employraent certificate, which 

way be issued to a mioor sixt<=>en or seventeen years 
of age who is attending day school (valid for factory 
as well as for other trade, business or service employ 
ment) ; 

the full-time '-^innloyment certificate, vhirh ruy be 
issued ofdy to a minor sixtcon or sevcfiteen years 
of age who is not attending day school or who de- 
clares his inl'^ntion to i*?ave da/ school for a full^ 
tlri\e cmpiv^y.r.unt, or to a r.inor who is graduate of a 
four year high school; 

*' 

the l im ited employment c-:^rtif icato (further limit- 
inq otherwis^e pc-jmii^sibU- en-.^jloyriPTit to a portlcu- 
lar e:nployer and occupation based upon physic ian^s 
determination of a ininor's limited physical fitness); and 

(5) the special employment certificate, which may be issued 
to a minor fifteen years of age found "incapable of 
profiting from further instruction** in accordance with 
the exempt ion--from-'attondance provision of the Educa- ^ 
tion Law (discunsed at p. 49 of this handbook) and 
regulatioar. of the* Cor;jni::3ioner of Education, and only 
then upon corrpliance with the special requirements 
cstobliGhed fur iFsnancc of a full-timo employment 
cert^ if icule (t:ot valid Cor f^irrtory cmpl oyin*- nt) . 

It in in*»a-il for *i f.rhool ofr^c'Jii: 1 1;* ir.sn .- ^%\y^^ tyuo of employnent c^-r- 

tificatc without ovidencc of age, p>.y uician ' certificate of p)iysical fit.nc 

wri ttcn coni. i^n t of Piflfl^lL guard iun> (Kdvcntion Law §3217) . 

Furth***rmore, it is illo^^^il for a ccb'^^cl cffi<:ial to issue a full -time or 

spt.cial employment certificate unless a "schooling rocor^V (Education Law %12 
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(4) 
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•Where a "drop** is not voluntary, and therefore atnounts to a suspenjsion 
the due process procedures applicable in suspension cases should be 
insisted upon. 
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im mitt&ttmA, and ual«M thm pMxm% or qoMsAiMn of « minor i4» hM not yet 
g radwfd froa bi|^ apooar* in peraott faefon the isi^jiag of f ieiaX^ to 

consent to the i«3uanc%^ of such a certificate (Education Law $32X9} . 

In any district in which the board of education makes full«*tiice day at' 
t en da nc e cocjjjulsoiry for sninors from sixteen to seventeen years of age who are 
not eaployedf it is illegal for a school official to issue a fxill-time or 
spacial «89loyaeat cartificata unless the sttident submits a signed "pledge of 
uneqploypientf** including the tiaies, nature and type of es^loyoent anticipated. 
(Education Xav SS3217, 3221) . 

The legal provisions governing the issuance of esaployaant certificates 

underscore the iaportance of safeguarding the right to education — 'even* for 

r 

children whose attendance is not compulsory. These provisions, like those 
governing compul^yas^ attendance, are required to be enforced by the State 
_Co&tffiissioner of Education, who, after due notice, laay VfitiUiold one-half of all 
public school monies from any city or district which willfully omits and re- 
fuses to enforce them. (Education Law §3234i see also §§3232-33) . 

Plainly^ if such guidelines must be followed before a district may tak^ 
steps necessary — in nrast cases — to enable a minor to reduce the amount of 
his instructions to obtain emgloytnent , reason would danand that even greater 
safeguards be taken before a school district condones any drastic redaction 
in the instruction of a non-high school graduate where immediate esnployrnent is 
jS pt anticipated* The implementation of a procedure requiring^ at a bare nir.i- 
mum, a conference with the parent or guardian as well as with the potential 
dropout before a student over cornpuisory attendance age could be voluntarily 
••dropped,** would be relatively simple and is obviousl-/ both necessary and 
desirable in view of rising "dropout** rates.* 
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Exctrpt frmi 

mm % mm\m 

fil.l4,IMt 

Petitioner John P. Tinker. IS years old. ind p^itioner Christopher Eck- 
htrdt. 16 ym% old. attended high sdiools In Oes Mtaines. (owa. ^littoner 
Mary Beth Tinker* iohn*s sister, was a IS-year-old student in junior high 
school. 

In Qecember i96S. a croup of adults and students in Oes Moines held a 
meeting at the Eckhardt home. The gmup determined to fHtblicize their ob- 
jections to the hoittUties in Vt^Am and their support for atrua by ^^-e«ring 
black armbands during the hoiid«y season and by fasting on Decenber 16 
and New Yeor^ Eve. Paittonm and their parettts bid {Hvviously engaged 
in simitar activities, and they decided to participate in the program. 

The prindpali of the Moines schools became aware of the pitn to 
war armbarxis. On December 14^ 196S. they sm and adopted a policy 
that any HtMkm wearing an armband to whool would be astei to remove 
iu and if he refused he would be suspended until he r^tui^ without the 
armband. P«itioners were aware the regulation that the school author!- 
ti^ acbpted. 

On D^ml^r 16. Mary Beth and Christopher wore biack annbj^nds to 
their schools. John Tinker wore his armband the next day. They wzrc al! 
sent home and suspended from sch(K}l until they would come back without 
their armbands. They did not return to school until aAer the planned period 
for wearing armbands had expired— that is, until after New Year's D ay. 

I, 

As we shall discuss, the wearing of armbands in the circumstances of thi^ 
ease was emfitdy divorced from actw lly or potentially disruptive conduct 

by those participating in it. It was closely akin to "pure speech" which, we 
have repeat«ily held, is entitled to comprehensive protection under the 
First Amendment. 

First Amendmem rights, applied in light of the sp^ial characteristics of 
the school environmeni. arc available to teachers and students. It can hardly 
be argued that either students or teachers shed their cori'litutional rights to 
freedom of speech or expression at the schoolhouse gate. This has been the 
unmistakable holding of this Court for almost SO years. 

In West Virginia State Board of Education v. Barnetlc. the Court said: 

"The Fotmeemh Amendment, k now tp{>Iie(S to the $fst«. protms the citizen 
ipin$( Uw Sttte (tMlf and att of Its creatures— Boards of Edue«ion not except«i. 
These hat-e. of course, imponant. deiicateT and highSy discretionary functions, but 
none that they may not perfonn wittatn the limits of the Bill of Rights. Tliai they are 
educKinf the young for eitizatship is reason for scrupulous (motion of Conaitu- 
tionat freedoms of tMi ireiividuai. if «« are not to strangle the free mind at its source 
' and teach youth to diseowtt important principles of our government as mere 
latitudes." 

On the other hand, the Court has repeatedly emphasized the need for 
afftrming the comprdiensive authority of the States and of school ofTsci'ais. 
consistent with fundamental constitutional safeguards, to prescribe and 
control conduct in the schools. Our problem lies in the area where students 
in the exercise of First Amendment rights collide with the rules of the 
school authorititt. 

Only a few of the !8.0(K) Students in the school system wore the black 
ormbands. Only five students were suspended for wearing them. There is no 
indication that the -jvork of the schools or any class was disrupted. Outside 
the classrooms, a few students made hostile remarks to the children wearing 
armbands, but there were no threats or acts of violence on school premises. 
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m DUtrto Court coiiduded thil ihe acti(M^^ 

1 ClSctti^n^S mcuorityt opinion may inspir. fear Anyword 
ken in class, in ihc lunchroom, or on ihc campuiu thai Ocv.aic from ihc 
views of mother person may start an argument or cause a disturbance. But 
our ConstiiuUon says w4 must take this risk, and our history says that it is 
this sort of hazardous freedom— this kind of opcnncss-ihai is the basis of 
our national strength and of the independence and vigor of Americans who 
grow up and live in this relatively permissive, often dispuuiious, society. 

In onto for the Slate in the person of school officials to justify prohibi- 
tion of a particular cxprcsslwi of opinion, ii must be able to show that its 
action was caused by somethirti n«jrc than a mare daire to avoid the dis- 
comfort and unplcasantrjeK ihal. always accompany an unpopular view- 
point. Certainly where there is no finding and no showing that engaging in 
the forbidden conduct would -materially and substantially irnerfere wuh he 
rcquircmems of appropriate discipline in the operation of the school, the 
prohibition -cannot be sustained. • 

In the present case, school authorities did not purfwrt lo prohib-.i the 
wearing of all symbols of political or controversial sigmncance. The r:;ord 
shows that studeniH in some of the schools wore buttons relating to na-ona! 
political campaigns, and some even wore the Iron Cross. "adKion. ly a 
symbol of Na2ism. The order prohibiting the>canng of armbands did not 
eS to these. Instead, a particular symbol-black armbands uorn to 
exhibit opposition to this Nation's involvemcm m Victnan-^was smgied 
out for prohibition. Clearly, the prohibition of expi^ssion of one piarticular 
oS nion at least without evidence that it is necessary to avoid maierml and 
suislaHiial interference with schoolworkor discipline, is not constitutionally 
pcrnitssib)e. 

In our system, siatc operatcd schools may not be enclaves ot tota htanan- 
ism. School omcials do not possess absolute authority over their students. 
Studenis in school as well as out of school are -persons un^r our Con _ 
siitution. They are possessed of fundamental rights whichj^he State niu.t 
respect, just as they themselves must respect their obligations to he S ate 
^rSTr system, students may not be regarded as closed-cireuit recipients of; . 
only that which the State chooses to communicate. They may not be .on^ • 
nni to the cxprcssio'.i of those scntimems that are ofRcially approved, m 
the atec^e of a specific showing of constitutionally valid reasons to reb- 
ate their speech, students arc entitled to freedom of expression of ihe r 
vT^ AS jSdTc Gewin. speaking for the Fifth Circuit, said, school ofTica s 
ciTnoi suppress "expressions of feelings wiih which they do not w-h to 
contend." 

In Mevcr v Nebraska. Mr. Justice McRcynolds expressed ^his Nation's 
reiJudl^tion of the principle that a State might so conduct its schools as to 
"foster a homogeneous people." He said: ^ 
-i« ani«r to fibfiicrae Uw individual wd dcvriop ideil citiienj. Sp«w iiswblcd 
th. m«^t iJiSLv^ck. .nd enirurtai their ,ub««,«em edyctuon .nd ir..n^ 
« 7ofm^%^^^^^^ me««f« have beet, de ibcr^ciy .pp~vrt 
^?i,t, 3 .«*r^u». iheif tdcMtouehinj the reSttiott betwctfl mdiv.duai and State 

wJ^llf "ftSf^ ihc« upon whL our in«.uiia«s .nd « hard y 
JTStS th« any UgislEturt coyld impose such restr ict.ons upon At people of a 
Ti^Z^xS^i^^^* »° t»ih letter and spmi of ihe Conit,iut.on. 
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Thi» pfinctpte lui b«m wwtf by thli Court on nunwou* occwkwi 
iSuHfif tht iiit<rv<flii« ym. Mr. lustict Bmuun. ipe«kin« for the Court, 
said: 

-Till »j|B^ p«rtcdpt tf ooMdwifli^ 

Hfti* <(iiB NiUotf^ fiMiaf dvmdt uppn icadm (nia«d Uiraufb cxpowft to 
UuiK^it iwhani* of W«« <Ji»«ve« -ow of • flJultitudt of tongues. 

The principle of these caes ie not confined to the supervised and ordained 
discussion which iikcs f^e in the cUasroom, The principtl use to which 
the schools nt d«Ucitcd Is to »ccommod«ic studenu during prescribed 
hotfct for the purpose of ccn«in types of activities. Among those tciivities 
is persbptl Inierfcommunicaiion tmong the ttuttents. This is not only an 
inevitable pirt of the process of ntwiding school; it is also on important 
pan the educational process. A studCTt's rifhts. therefore do not em- 
tence meray the d w>om hours. When he is in the cafeteria, or on the 
playing fleW. «• Oft*e campus during the authoriied hours, he may exj^ 
his opinions, ev^ cm controvwsiai suhsjeets like the conflict in Vieinam.^ 
he does so without *imaterially and substantially intafer[ingj with the 
requir^ents of appropriate discipline in the operation of the schoor and 
without colliding with the rights of others. But conduct by the student, in 
class or out of iu which for any reason— whether it stems from time, place, 
or type of behavior— materially disrupts classwork or involves substantial 
disorder or invasion of the rights of others is. of course, not immunized by 
the constitutional guarantee of freedom of sf^h. 

Under our Constitution, free speech is mt a right that is given only to be 
so circumscribed that it exists in principle but not in fact. Freedom of ex- 
pression would not trujjMSxist if the right could b e exwcised only in an area 
that a benevolent government has provided as a safe haven for crackpots. 
The Constitution says that Congress (and the States) may not abridge the 
right to free speech. This provision means what it says. We proj^rly (jcad it 
to permit reasonable regulation of speech-connected activities in carefully 
restricted circumstances. But we do not confine the permissible exercise of 
First Amendment rights to a telephone booth or the four corners of a 
pamphlet, or to supervised and ordained discussion in a school classroom. 

If a regulation were adopted by school ofricials forbidding discussion of 
the Vietnam conflict, or the expression by any student of opposition to ii 
anywhere on school property except as part of a prescribed classroom exer- 
cise, it would be obvious that the regulation would violate the consiliutional 
rights of students, at least if it could not be justtHed by a showing that the 
students' activities would materially and substantially disrupt the wors and 
discipline of the school, 

These petitioners merely went about their ordained rounds in school. 
Their deviation consisted only in wcarmg on their sleeves a band of black 
cloth, not more than two inches wide. They wore it to exhibit their disap- 
proval of the Vietnam hostilities and their advocacy of a truce, to make their 
views known, and. by their exannple. to influence others to adopt them. 
They neither »nterru|Hcd school activities nor sought to intrude in the school 
affairs or the lives of others. They caused discussion outside of the class- 
rooms, but no interference with work and no disorder. In the circumstances, 
our Constitution does not permit olTicials of the State lu deny their form of 
expression. 

Wc express no opinion as to the form of relief which should be ernntcd. 
this being a matter for mc lower courts to determine. We reverse and remand 
for further proceedings consistent with this opinion. 
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Mr. Juiticc BlMk. dissemi ag. 

The Courts holdinp in this case ushers in what I deem to be an criirely 
new era in which the jwwcr to coniroj pupils by the ciecied "ofTicr-.'s of 
state supported public schools in the United States is in uii.mate 
effect transferred to the Supreme Court. 

Assuming that the Court is correct in holding that the conduct of wear- , 
ing armbands for the purpose of conveying political ideas is protected by 
the First Amendment, the crucial remaining questions arp whether siu-. 
dents and teachers may use the schools m their whim as a platform fc^ the 
exercise offree spcech--*NymboUc" or -pure**— and whether ilwcoufte wilt 
alloctte to themselves the Atnctton of deciding how the pupils* school day 
wilt be spent* 

Wh9e the ab^nce of obscene remarks or boisterous and loud disorder 
perhaps justifies the Court's statement that the few armband students did 
not actually -disrupt" the classwork. I think the rccoRj over%vheImingly 
shows that the armbands did exactly what the elected school officials and 
principals foresaw they would, that is. took the students* minds off their ^ 
classwork and diverted them to thoughts about the highly emotional sub^ 
ject of the Vietnam war, [And I repeat that] if the time has come when 
pupils of state-supported schocK)ls» kindergartens, grammar schools, or high 
schools, can defy and flout orders of school ofTicials to keep their minds on 
their own schoolwork. it is the beginning of a new revolutionary era of per- 
missiveness in this country fostered by the judiciary. 

I deny [therefore,] that it has been the ^'unmistakable holding of this 
Court for almost 50 years'* that •Students" and "teachers** take with them 
into the "schoolhouse gate" constitutional rights to "freedom of speech or 
expression,** The truth is that a teacher of kindergarten, grammar school. » 
or high school pupils no more carries into a school with him a complete 
right to freedom of speech and eitprcssion than an anti-Catholic or ami- 
Semite carries with him a complete freedom of speech and religion into n 
Catholic church or Jewish synagogue, ft rs a myi to say that any pjrsci 
has a constituuonal right to say what he pleases, where he pleases, and 
when he pleases. Our Court has decided precisely the opposite. 

In my view, teachers in state-controlled public schools are hired to teach 
there . * * certainly a teacher is not paid to go into school and teach subjects 
the State does not hire him to teach as a part of its selected cur-iculum. Nor 
are public school students sent to the schools at public expense :a broadcast 
political or any other views to educate and inform the public. The original 
idea of schools, which I do not believe is yet abandoned as worthless or out 
of date, was that children had not yet reached the point of experience and 
wisdom which enabled them to teach all of their elders. It may be that the 
Nation has outworn the old-fashioned slogan that "children are to be seen 
not heard." but one may« I hope, be permitted to harbor the thought that 
taxpayers send children to school on the premise that at their age they^need 
to learn, not teach. 

Change has been ^aid to be truly the law of life but sometimes ihc old 
and the tried and true are worth holding. The schools of this Nation have 
undoubtedly contributed to givtng us tranquility and to making us a more 
iaw-abiding people. Uncontrolled and uncontrollable liberty is an enemy 
to domestic peace* Wc cannot close our eyes to the fact that some of the 
countr>**s greatest problems are crimes committed by the youth, too many 
of school age^ School discipline. like parental discipline, is an integral and 
important pan of training our children to be good citizens— to be better 
cuiasens. Here a very small number of students have crisply and summarily 
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rttvKd to obey a schoo! onkf designed to give pupils who want to leam the 
oppOftunUy to do so. One docs not need to be a prophet or the son of a 
pfbphtt to know that aAef the Coun*s holdini today wms sttMicnti in Iowa 
schools end indeed io alt schools witt be rtfady. able, and witling to defy 
their tCjKhers on practically ail onknu This i% the more unfortunate for the 
^Qhools since groups of students oil over the land are already running loose, 
condutrting break-ins. sit-ins. lie-ins. tftiU smash-ins. Many of ihenc studepi 
groups, as is ail too familiar to all who read the newspapers and watch the 
television news programs. hu<?c inlready engaged in rioting, property sei- 
surcs. and destruction. They have picketed schools to force students not lo 
cross their picket lines and have too often violently attacked earnest but 
IVtghtened students who wanted on education that the pickeu did not wont 
thera to get. Students engaged in nuch activities arc apparently conHdcnt 
that they know far more about^how to operate public sdioo! sys^s than 
do thdr parents. teachVa. and elected school olfidbU. It is no answer to 
say that the particular students here have not yet reuhed sueh high points 
in thtrir demands to tutend clus^ in order to exefcise their political pres- 
sures. Turned lco% with lawsuits for damages ami injunctions against their 
teachers as they are here, it is nothing but wishful thinking lo imagine that 
young, immature studcnis witl not soon believe it is their right to control the 
schools rather than the right of the States that collect the taxes to hire the 
teachers for the benefit of the pupils. This case, therefore, wholly, without 
constitutional reasons in my judgment, subjects the public schools in the 
country to the whims and caprices of their loudea-mouthed^lmt maybe not 
their brightest, students. I. for one. am not fully persuaded that school 
pupils are wise enough, even with this Coun*s expert help from Washington, 
to run the 23J90 public school systems in our 50 States. I wish, therefore, 
wholly to disclaim any purpose on my part to hold that the Federal Consti- 
tution compels thelcachc^Tpaf^ts. and elected schoolUmcials to sur- 
rcnder control of the American public school system to public school 
students. I dissent. 
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Excerpts From; ^ ^ 

OOSS V. UOPEZ 

i«ii.22,tS7S \ 

Mr. Justice While delivered she opinion omc Court. 

This appeal bv various administr ators^of ihc Columbus. Ohio. Public 
School System C^PSS") challenges the j.«Jgmcnt of a thrcc-juJge f^cral 
court, declaring that appellees— various high school students m the CPSS 
—were denied due process of law contrary to the command of the Four-, 
icenth Amendment in that they were temporarily $uspend«l from their htgh 
schools without a hearing either prior to suspension or within arcasonabic 
time thereafter, and ciuoinmg the administrators to remove ail references to 
such suspensions from the students' records. 

Two named plaintifh. Dwight Upei and Betty Crome. were students at 
the Central High School and McGufley Junior High School, respectively. 
The former was suspended in connection with a disturbance In the lunch- 
room which involved some physical damage to Jichool property. Lopez 
testified that at least 75 other students were suspended from his school on 
the same day. He also testified below that he was not a party to the destruc- 
tive conduct but was instead an innocent bystander. Because no one from 
the school testified with regard to this incident, there is no evidence in the 
record indicating the ofllcial basis for concluding otherwise. Lopez never 
had a hearing. 

Betty Crome was present at a demonstration at a high school different 
from the one she was attending. There she was arrested together with others, 
taken to the police station, and released without being formally charged. 
Before she went to school on the following day. she was notified that she 
had been suspended for a 10-day period. Because no one from the school 
testified with respect to this incident, the record does not disclose how the 
McGuffey Junior High School principal went about making the decision to 
suspend Betty Crome nor does it disclose on what information the decision 
was based. It is clear from the record that no hearing was ever held. 

At the outset, appcllams contend that because there is no constitutional 
right to an education at public expense, the Due Process Clause does not 
prate* against expulsions from the public school system This position 
misconceives the nature of the issue and is refuted by prior decisions. The 
Fourteenth Amendment forbids the State to deprive any person of h\c, 
liberty or property without due process of law. Protected interests in prop- 
erty are normally -not created by the Constitution. Rather, they arc created 
and their dimensions are defined" by an independent source such as sta^e 
statutes or rules emitling the citizen to certain benefits. Having chosen to 
extend the right to an Education to people of appellees' cla^ generally. 
Ohio may not withdraw that right on grounds of misconduct abscm funda- 
mcmally fair procedures to determine whether the misconduct. has occurred 
m authority possessed by the State to prescribe and enforce standards of 
^ conduct in iu schools, although concededly very broad, must be exerc^^ 
consisiemly with constitutional safeguards. Among other ih.ngs. the State 
is constrained to recognize^ a student's legitimate entitlement to a public 
tlon as a prapeny interest whicH is protected by the Due Pr^ess 
Clause and which may not be taken away for misconduct without adher- 
ence to the mitwnum procedures required by that clause 
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The Due Process Clause also forbids arbiirar« (fcprivaiions of liberty. 
"Where a pcJson'* good name. r«pui«k>n. hoiwr. or Imegrity is at stake 
because of whaiihe govermnent it doing to hinu" &m minimal lecp^iitajcnts 
of the clause must be satisfied. School authorities here suspesdeci ^ppeHees 
mjm school for pcfioas of up to lO days baud on charges of misconduct 
If sustained and recorded, those charges could seriously damage the stu- 
dents standing with ihcir fellow pupils and iheir teachers as well as inier^ 
fere with later opportunities for higher education and emplovment. it is 
apparent that the claimed right of the State to determine unilaterailv and 
without process whether that misconduct has occurred immediately col- 
lides Willi the requirements of the Constitution. 

Appellants proceed to argue that even if there is a right to a public edu- 
cation protected by the Due Process Clause generally, the clause comes into 
play only when the State subjects & studen; to a ''wvercxietriment or griev- 
ous Ifiss.** The loss 10 days. i| is sai4 is neither severe nor grievous am! 
the Due Process Clause is therefore of no relevance. Appellee's argument 
IS again rcfUted by our prior decisions: for in determining *Vhether due 
process requirements apply in the first place, we must look noijp the 
•weight* but to the naiure of the imtrest at stake." 

A.short suspcnsicn-ls of course a far milder deprivation than expulsion. 
Bui. "education is perhap«s the most imjHjnant function of state and local 
governments." . . . and the total exclusion from the educational process for 
more than a trivial period, and certainly if the suspension is for 10 days, is a 
serious event in the life of the suspended child. Neither the property interest 
in educational ben^-flis temporarily denied nor the liberty interest in reputa- 
tion, which is also implicated, is so insubstantial that suspensions may con- 
stituUonaily be imposed by any procedure the school chooses, no matter 
how arbitrary-. >" ■* 



III. . 

"Oncf it IS determined that due process ^ppiics. the question remains 
what process is due." At the very minimum, therefore, students facing sus- 
pension and the consequent interference with a protected property interest 
must be given some kind of notice and afforded some kind of hearing "Par 
ties whose rights are to be affected are entitled to be heard: and m oruer that 
they may enjoy that right ihey must first be notified." 
_ The student's interest is to avoid unfair or mistaken exclusion from the 
educational oroccss. with ail of its unfortunaic consequences. Tl-.c Due Pro- 
cess Clause will not shieldjjjm from suspensior.s properly imposed, but it 
disserves both his interest andthe interest of the State if his suspension ;s in 
fact unwarranted. The concern would be mostly ^cademic if the disciplinary 
process were a totally accurate, unerring process, never mistaken and 
never L'-/air. Unfortunately, that is not the case, and no one suggests that ii 
is. Disciplinarians, although proceeding in utmost good faith, frequently act 
on the repons and advice of others; and the controlling facts and the nature 
of the conduct under chajlenge are often disputed. The risk of error is not 
at all trivial, and it should be guarded against if that may be done without 
prohibitive cost or interference with the educational process. 

The difTlculty is that cur schools are vast and complex. Some modicum 
of discipline and order is essential if the educational function is to be per 
formed. Events calling for discipline arc frequent occurrences and some 
times require immediatt. effective action. Suspension is considered not only 
to be a necessary tool to maintain order but a valuable educational device. 
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The prospect of imposinf elaboraie hearing r«ju{r«menis in every sus- 
^ pension cue is i^kwed with freit concern, tnd mtny school authorities 
may w«U prefer the umramme!ed pow«- to Kt unilaierally. unhampered by 
rules about notice and hearing. But it would be a strange disciplinary sys- 
tem in an educational institution if no communication was sought by the 
disciplinarian with ihc student in an effort lo inform him of his defalcation 
and to let him tell his side of the story in order to make sure that an injustice 
is not done. 

Wc do not believe that school authorities must be totally free from notice 
and hearing requirements if their schools are to operate with acceptable 
efficiency. Students facing temporary suspension have interests qualify iftg 
for protection of the Due Process Clause, and due process requires, in con^ 
nection with a suspension of 10 days or less, that the student be given oral 
or written notice of the charges against him and. if he denies them, an ex- 
planation of the evidence the authorities have and an opportunity loiJrpscni 
his side of the story. The clause requires at least these rudimentary prpcau- 
lions against unfair or mistaken, findings of misconduct and arbitrary ex- 
clusion from school. 

- There need be no delay between the time -notice" is given and the time 
of the hearing. In the great majority of' cases the disciplinarian may in- 
formally discuss the alleged misconduct with the student minutes auer it 
has occurred. Wc hold only that, in being given an opportunity to exniain 
his version of the facts at this discussion, the student first be told wha* he 
is accused of doing and what the basis of the accusation is. : 

Since the hearing may occur almost immediately following the mis- 
conduct, it follows that as a general rule notice and hearing should precede 
removal of the student from school. We agree with the District Court, how- 
ever, that there are recamng situations in which prior notice and hearing 
cannot be insisted upon. Students whose presence pdses a continuing danger 
to persons or property or an ongoing threat of disrupting the academic proc- 
ess may be immediately removed from school. In such cases, the necessary 
notice and rudimentary hearing should follow as soon as practicable, as the 
District Court indicated. 

In holding as we do. we do not believe that we have imposed procedures 
on school disciplinarians which are inappropriate in a classroom setting. 
Instead we have imposed requirements which are. if anything, less than a 
fair-minded school principal would impose upon himself in order to avoid 

"we "oTshoh of construing the Due Process Clause to require, country^ 
wide that hearings in connection with short suspensions must afford the 
Ttudenrthe opponunity to secure counsel, to confront and cross-examine 
wUnSes to vcHfy his version of the incident. Brief disciplinary suspensions 
Tre^ost countless. To impose in each such case even truncated mal type 
prLS well overwhelm administrative facilities in many places 
diverting resources, cost more than it would save ,n educational ef- 
fcctiviess. Moreover, further formalizing the suspension process and 
calati^ its formality and adversary nature may not only make it toocos^^ 
as a r^ular disciplinary tool bm also destroy its effectiveness as part of the 

" On"lhcTh^\and, requiring effective notice and informal hearing per- 
mitting the student to give his version of the events will provide a mean- 
Si hedge against erroneous action. At least the disciplinarian will be 
Sd to the existence of disputes about facts and arguments about cause 
and en-eci. He may then determine himself to summon the accuser, permit 
cross-examination and allow the student to presem his own witnesses. In 
mTre difTlcult cases, he may permit counsel. In any event, h.s discreuon will 
be more informed and wc think the risk of error substantially reduced. 
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Requiring that there be at lost n infomtil givc-ifld-take between student 
and diKipIinartaji. pitferabiy prtor to tbt luipenjioo. m\\ add Uule to the 
fact-fmdini ftinction where the dlscif^inwion has hinweif wjtneMed the con- ^ 
dttcc forming the basU for the charge. Bui thingi are not always aa they 
seem to be, and the sluiknt wUI at least have the opportunity lo'charactcrize 
his conduct and put it in what he deems the proper context. 

We should also make U clear that we have addressed ourselves solely to 
the short suspension, not exce^ng 10 days. Longer suspensions or expul- 
sions for the remainder of the school t»m, or permanently, may require 
more formal procedures. Nor do we put aside the posibility that in un- 
usual situations, although involving only a short su^jensions, somtthing 
more tiwn the rudimentary prowdurea will be required. 

IV. 

The District Court found each of the suspensions involved here to have 
occurred without a hearing, dtto before or after the suspension, and that 
each suspension was therefore invalid and the statute unconstitutional in- 
sofar as It permits such suspensions without not^ or hearing. Accordingly, 
the judgment is ^med, 

Mr. Justice Powell, with whom The Chief Justice, Mr. Justice Blackmun. 
and Mr. Justice Rchnquist join, dissenting. 

The Court today invalidates an Ohio statute that permits student suspen- 
sions from sc'i ool without a hearing "for not more than ten days." The de- 
cision unnecessarily opens avenues for judicial intervention in the operation 
of our public schools that may affect adversely the quality of education. 
The Court holds for the first time that the federal courts, rather than educa- 
tional officials and state legislatures, have the authority to determine the 
rules applicable to routine classroom discipline of children and icenagcs in 
the public schools. It justifies this unprecedented intrusion into the process 
of elementary and secondary education by identifying a new constitutional 
right: the right of a student not to be suspended for as much as a single day 
without notice and a due process hearing either before or promptly follow- 
ing the suspension. 

In an age when the home and church play a diminishing role in shaping 
the character and value judgments of the young, a heavier responsibility 
falls upon the schools. When an immature student merits censure for his 
conduct, he is rendered a disservice if" appropridte sanctions are not applied 
or if procedures for ihcir application arc so formalized as to invtic a chal- 
lenge to the teacher's authority — an invitation which rebellious or even 
merely spirited teenagers arc likely to accept. 

The lesson of discipline is not merely a mattcrof the student's self-interest 
in the shaping of his own character and personality: it provides an early un- 
derstanding of the relevance to the social compact of respect for the rights 
of others. The classroom is the laboratory in which this lesson of life is best 
learnei. 

In assessing in consiiutional terms the need to protect pupils from unfair 
minor discipline by school authorities, the Court ignores the commonality 
of interest of the State and pupils in the public school system. Rather, it 
thinks in traditional Judicial terms of an adversary situation. To be sure, 
there will be the occasional pupil innocent of any rule infringement who is 
mistakenly suspended or whose irifraction is too minor to justify suspension. 
But. while there is no evidence indicating the frequency of unjust suspen- 
sions, common sense suggests that they will not be numerous in relation to 
the total number, and that mistakes or injustices will usually be righted by 
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One of the more di«ufbing aspects of todiy't 4sei»em ii m mdiscrUni- 
nate rdiance upon ihc judiciary, and ihc advmaiy process, u the means or 
resolving manv of Uie most routine problcnw ansinf in the classroom. In 
mandating due process procedures the Court misapprehends the rcaluy of 
ihe normal teacher-pupil relationship, Tltere is an ongoing fclationship. one 
in which the teacher, nust occupy many roles— educator, adviser, friend 
and. at limes, parent-substitute, it is rarely adversary in nature except with 
respect to the chronically disruptive or unsubordinate pupil whom the 
teacher must be free to discipline without frustrating formalities. 

We have relied for generations upon the experience, good faith and dedi- 
cation of those who staff our public schools, and the nonadversary means of 
siring grievances that always have been available to pupils and tbcir par- 
ents. One would have thought before today's opinion that this mformaJ 
method of reviving diffewccs was more compatible with the interests of 
all concemSthan resort to any constitutionalized procedure, however 
blandly it mavfec defined by the Court. 

No one can foresee the ultimate frontiers of the new "thicket the Court 
now enters. Today's ruling appears to sweep within the protected interest 
in education a multitude of discretionary decisions in the educational 
process. Teachers and other schopk^orities are required to make many 
decisions that may have serious-consequences for the pupil. Tbcy must de- 
cide, for example, how to grade the student's work, whether a student passes 
y " or fails a course, whether he is to be promoted, whether he is required to 

f lake certain subjects, whether he may be excluded from intcrscholastic 

athletics or other extracurricular activities, whether he may be removed 



V from one school and sent to another, whether he may be bused long dis- 

\ tances when available schools are nearby, and whether he should be placed 

\ in a "general.** "vocational." or "college-preparatory" track. 

i In these and many similar situations claims of impairment of one's ed- 

/ ucational entitlemem identical in principle to those before the Court today 

/ can'jc asserted with equal or greaiw justification. 

y If. as seems apparent, the Court will now require due process procedures 

^ whenever such routine school decisions are challenged, the impact upon 

public education will be serious indeed. The discretion and judgment of fed- 
eral courts across the land oflen will be substituted for that of the 50-staic 
legislatures, the 14.000 school boards and the 2.000,000 teachers who 
heretofore have been responsible for the administration of the American 
public school system. If the Court perceives a rational and analytically 
sound distinction between the discretionary decision by school authorities, 
to suspend a pupi! for a brief period, and the types of discretionary school 
decisions described above, it would be prudent to articulate .i m today s 
opinion. Otherwise, the federal courts should prepare themselves for a vast 
new role in society. 
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Excerpts From : 



UmU^I ^uu** UtjiirKt CMin. 
K. U. Yin*, 
ittly II. WTT 



ME:tfOIUNDUK-D&CISiON 
AND OEOCB 

MUNSON. District Jiwitfc. 



On ih« momin^* of IH^'mhcr (5, VJ74, 
falniifU unU Uniir rimmalcf, (ncmbcni of 

r.cmtfiUfy School. »mv«<} ai Oni dAtmoan 
in ihmr uiodl falhioit. Ebdi of iho ttuttcnU 
vnUrt^i ifm claMAKxn nod pljctd ^ia outer 
jrutntfii in • coatmm kxalarf wholly wiui* 
in, aod Acccdiibio oB^ fron^ Uit dawoom 

iuflf, Thf tcichff of ihf cUm. 4f fvft^lani 
R^vtiof*. stood at or nc»f \!t» <la**wm 
d.^f liyring thia timt wiUif iKa ituiiffii 
wacher. dcfrn<lant Olwft. rtmaiaad iftw^lc 
;r.« tflamwiw. Oni-c iwnk ih^ rtK»m, m* 
Mudeni Uft |HW the allei:c%i n^arch wow 
(hi sylijfct of thst aciion 

pom|»laiiwr to <!«?fcmlaftt OUoo thai h« wa« 

m ^-^ifti: {^^f^^ frf»m hi* ct^ni pocket Phm- 
:»f r Uonii *l:Ui^l ih^l wA» *ur« Ih*; iu: 
had 14 00 wHen ;*rnv«i aL Khooi. ihow- 
m;: dr:«n.|ant Rear»lo8 iho four rafflf tick- 

iff'.,^ant of 54^)0. of^ly S^-OO of which r«- 
<r<i:o«U 11) UninUi pocket 

An ipp'il by ikfcmfant Ikaftion jlo the 
si^i rv^jrdinf^ Vmmki^gis of ihc ^»Ming 
vcd fruiticia. Being a** aft? of 
nrtur cnm|tlaiRia fntm'ciaM mtflihcf* of 
mtfimg moiAy. Iyftcl»i, ajui olhiT ucnis, 
ami kiio%>i»f lh*t no t»t had krft thr cfaaa- 
rocm ihat mommj, licfcmiaftt Rvanioo 
wmjmcnti'd a »carch af ih« ctaa*. mih iha 
aid of fellow icachen aad Mfml ofHeiats. 
:iit 4#f whom am name<i a» «kf«i(KUfiU Kart- 



r«„a ^is*fwH^I mn»^*i> T^ *' Matb i^M 
»vr« tU'fi wki^i ttt i^a'HJ i^**^*^ l**'**^^' 
ivmova ttur*f ^Jhi-*^. A v^^rrh t»f ih' "? 
iicM faik<} to fvwal mi^-«»g mun^ y, 
Tkj flaw m^mf% ti«n- ikn Ukwi tu ihvif 
n»m<ctivo i*»UiKW. Uw i:iri» io th« i^^rU 
now hf 4aft<i4a«U CK»-»« ami BuUHir. 
tilt boti Hi iht b.f»* 1^ 4«f«a4a«U 

ihefv ofttifvil t« atrip ikma U iMir 

f aOla, Utt atwJaitU «w raf**^ ^ 
daoMWM. tlitfc • ••irc*! ^« «^»^ 
of iHeir Aa*a. ^ H»« ^ 

tiwiT-eoata. v * « . 

the eHt*ft Hftrrh U',iM< Iniipf'^t^wn^UiJy 

aiJ0^l fifUcn mm*iiv«. 7t>« roii^Mn;: m^cy 

FnHllTH. AMENDMENT 
■ ft 

A. A|»pl«aiHlUy " • 

There eao rm d^wtil that, as the ^tUi^* 
tiff* i4ate, thv* iKttfHi that an iafani stufU'ni 
^•4a aU ^ ilia cMOjititutinaal hghU whto 
hi oitan the Kho^ hcHik ooi^ » fttadily 
hfifif dii>|i<^ii hy the courta. 

tlm ^itvot to »hkh the Foiirth 
Ameftdmiot. Bfwi tt> ftwlinatf rems'iy, iha 
Exciu»jonaf> rt«k% to ?«earchc^ of ^ta- 
. denta wWk m vhMnt. hoi^ev^, is far fmm 
a ckaf. « . Thi< <^se9 wh^h have 

ikalt with fh«» t^'tii* hair^ rr*rfy?d 4i%'tfre 
mulls, relymic u|«im vantiux thmnet^ ^h<t\ 
GAtx in? get^'fiUl.v into the ffiiJiiwiftu 

ralt'i^tfrkii lMh»' F*iuHh Amt^Jmeat 
noi a^'|*i>'. t^«- '»*'^»*>*i ufficial kctc<i </i 

(l^n^aie 5t*;»frh|; , 2^ 

lha Fourth Amcniirrcm ;»p,'H«x. hul 
Esclusioi^nry Buie <lo^ not ;:,r >% .jnn 
Anitnehncfil n|»(M»* % »hjI ih*- j'^ *n 

ftcareh: 

4) the PfHjfth Ampmlmcnl iij^in^j-s m 
full. fc<]uinnij a fimltnj? of pmlrtiolc cau^o 
in order for a Karcfj to uc rwunaUie. 

There few fHcral cases dealing with 
lha subjiTt of student 5trip searches, and 
uNf<trtunatcly th^'^e ra5C5 ciu^i fry tfiih 
parties in thrir mrmofanda. clearly hit^^Q*i 
40 Ife^ir hol^lmgs ?iptjp j«iicc mvolycmifni in 
Ihe searchi% a factor ftot |/«»scftl in ihts 
^•le/ As itaieci hy the Court in Pniu, 
If the school offtciaU have ah»niMiet> no 
aylhority umk-r stoic law to $^rch any 
indiviJitfai, the»f MjaWhin^ of siuflc.tjt 
without lha a^ of t^ police wmiid k a 
h«itery or po^ibly ait invasion of the 
fight of privacy under «UU law, and 
would not constitute a ctvd f^ghu vtola* 
tioa. 
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a c:;sa mvcNvmg a durmiUH'sr mom s«ircl( J^i 

telnrcii IH« FmiHii AmtmlmcM U*t 
' it»|MNittlilki ef Uw yra%timt/ with we 

(A dtumOiHi Itic mMMblciim of 
Urn mmK im^Tcsusgiy rnou^K^/Ho ikc^ 
Iriit of Iff Xm» pMmUm wi> hc« ftol 10 
ft^ipiy with M»p6Ci to tho iiwiwrwvy it*** 

Thin pwrl fm\» the r^iaininini; uli- 
,:r*-u .a Sly»/*ul ♦U/-*in» G/mmiE- 

iiiuvU»fii n irchif. Ui I* n«ifc pt:p»ui*>4u«. 

or not ihc E*eluiMi»oar) Rulfi « ci«'^u n'4n%? 
*ah the F.iunh AnH.n<tmi'ni, aivi hyfw 
nMpiu»;iif;v in a criminiil aclUm louil u\*im ^ 

S SiAfKbrd 

In fimiin^ that Uht Faunh Am^nd* 
m^ni Uocf apftly in ihis cw. iHU Court dott 
ntfX :n«an lo im^ffy Vhot a thowing of (>roha<^ 
fwo cauK <o mrcesMry is wnUit to u|?hokt the 
^CAfch 9S re;iMinAbio. In aaalyiing tho 
t>t*^Tch 10 (kftcrmjnc rtam^lvnoM, thi 
CoMfi myil wtigh Uw dan^r of tht con* 
Hwvi. evicicncc of wh'ch ii Jm^shu a^iitsl 
ih^ f'siiiknX* ri^ht of p^vacy sktvi the nec^i 
w prt>(cct i\wm from the hymiluiiioii ind 

ii^cici*! htAfms asmiatv^ »'iih xurh a 
In ifwfiff w the 
r«'.,fi muM UikC mU3 count thv* fiifcal 

s n^-n nf f <f j4lti 10 ^ifi^viHc » ^sff aiiTKii|thcP« 
Tt f ^ »iy<kmt to »k'v»'lop. ihc ;itt4'niUnl lim- 
lUd ini^%,n wHH'h thi> uffiTidli imL* 

*i #/t /«K«* iK*n*nti$ to ffffi'cluattf the mam* 
trnancr of ^iMfVf iliMip^lV 

Thm Couft hokis Uiai,.whilo 
ihcf# 5(hh| nvt bt 0 l^wiRtf of piobaWc 
i-aun: HI « cftji« Micli M thi«. t^m muit bo 

Uu »hich loiNthirf i»rii»i<M fViiwJfl 
,;rwilliii to «»i?»wh the HoikftU. »»i 
iU4t iht H?aiTh havt bcea in furthtf* 
antrc f»f a Itfffitimotc pwfpoit with rc^*C«t to 
^i.ich ftchool ofHctalt «rv ompouercU to »cW 
* H u tUc mainlc^amii^^f a*acip^^ne or tU 
a4?i4*ci*oi» awui p«n»fcjs»ui of auKoodwci. 



In jft»Ki»R 

myfh iin Afialy^»'«. i^fi** fi»<:tof^ ^'htch war- 
rsal coi»kiufitioi* am: I) chua'a sps; 
21 th* diUii'i history o*^ tvcoi^ *« achooi; 
a) tht afftotoiHSPO wrf pPf^aJeiioi ihm 
pnMcm to wWch iW « -iinicw*!; 

aii4 41 Uw tsiisw»cy iwqwwi aft imau-liato 
waitaMlaw »oar«h. 

On ^^teaco. Um faeu of ihJa »afl 
v^igatc apMMl tte iratkfily of U« 

In ^ il oMiwIjf l-****^ ^ 

riu«0. tA»C<l tht? facts Wicvc that 

.. mtsmi'in th^ rU-.-^fi-irt hi*^ l*^*'-* " " 
trn* ^td«n n^mc) TK^r* •t'^rr n'l f .rtv 
;i«^t:%Lr. whtch ^kmi-* thr nffttu^^ l'* |Mf- 
nrul.ruc uith r.-i.^-^! t*. .ttMU^nU 
ii,^,ht iniM^ the mmy. MMmyOjini: *hK:li 
ti,v tim* awi ..'^rvpiifn* fw^ 

rt^evaat t» Ihia c^rc. Ui n fminH lo It^ ncc- 
t^wy to 0 fc^t»ciw*l4^ ^afch umkf Uit 
Ftmrth Amwi«vlit. 

Ff»r r»*i»^»n. v:.«nh 
must l« Ma to haw Uxn ia^alH^wUr tf>f 
FjKiflh Anw^Hlmaat thrn?4}OioR fv» 
•hkt ftuipid^ to bclicva thai cKh ituHcnt 
g^f^had powwrf coairatAftd or 
«f a erUi^ 

Tho CoMit is not uammdful «#f the liilrm* 
ma «hich coofroau uh^ nffk'iaU m a 
iitMtm attfk w Uwa. liow^w. •« view or 
thi riUUvily tU«ht ilangw" of the ttiwluti 
iavolvfid (aaoppowd tn .Irutf for 
txampliK the «icnt of Ihc 5c.wh. anH tha 
aicf of tho itwteaU ia^oSv^. this Court 
fsnnot in gmni coa%c»*?»co wy thit tht 
March uwiffUkca wai rcMi^ft;u4c. Aj ua* 
apprnpriately wU^l hy tht New V^rk Ccurt 
of Apptab in a Bn»n»»«oo> oiuamn. 

aUheuuh the nc«-cMit»< a 
p^l^^ Khaol warch may be srrcai r ihm 
onafiK-outaidatfcficho^.ih^psycno > 

cal liamagt? that he ri^M on ^^if^ 
tiva chiMitn by randow *c^rch m^«ffi- ^ 
eicatly ji^tif^a by iha rvc^tiei « not 

Damagta 

It ^ wall atlilc*! that «h«iol of- 
fidab po«aa* a qw*Uf«<$ fa»th immu- 
fifty* with re*phct to a«u perffontw^ wtthm 
ihf coymtifiholf 4ytic« Wo&ii w. SirKk- 
laiKf. 420 U A m » S-Ct 992, 43 UE<Ud 
2i4<WrH 
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ni«« iMiiU'l^iru*^ of lint *mt.iMnii\ 

UMy, iraimiftiiV cxi^u if U*c ufUial i*cu «» 
toed r«lh wia «wt io i*;ft«ranaj «U»rc- 

As «tth fxattiUvt rfriem fwed wi* 
CMffMlii wHk UiM. WnWtr 

We think tlH^ft' mii*t W • ih%r^ ««• 
vnumly if tHc work <»f iWt »rh%ioU » 

munily must l»c twh iHai 

Uivf wilhi« the of reaa^ 

{H>n^ and U»*l ifeey nr^i not «cm« 
ibtif HiicnikNi wUh umhif umidtiy. 



TWw. i« tut H«tric f«Hit«i of 
kJioc4 aiwiOlot. « >H»^^ » 
boanl MwUi* tt f ^« . 

iy for iUhmcci^ ii»Hkr I if 
or rci»ii»Wy kiM^^n lii^ii 

acim Hi took wlUiin kin fj^^cn? of offt- 
eiai mpminiUUty «<hiW vWbI* ;ht con- 
iiittttioMt nfikU of ihc nuil^Hi *Cfc€ic-l. 
0, If 9it tuok UN* kUo» ^ maitcmut 
iauiitk» lo cAttJW « dc^va^oa nf cwi»ti. 
lutkmAS HK^u or olh«f iRjur > \o the Mu- 
dcnu Th.it 1^ iwl Ui wy thai Hchnnl 

4ttUnf the future cmtn* of ecicisUialmital 
law" ' ^ 

Of wtUs «u£h aiiirff:^ of iHc *iu*k-ni'« 

ftcicrisod A* bemg m good fftiik. 

it in cl»-JiP thai lit fcmUnU arc 
* «jiUlM to • »Mmmafy w on ihc 
rtJHic of nmni Ury li^mag'^ Mn«l^f i^w 
in Wnni. Vit plaintiff* t^AM 

*efv «^J»^o m faiiH MonN^vcr. 
Um rati iMi the law i» markctlly unseUlc^ 
M ifco <»f «arch€* i« vhoob *» 

apUy ill^aifaUNi b) Oif tJivcrtiiy «f retulU 
imi th«ir«* cooum^l »tt tko cited 

f«iHUsti %rt mmunti fww li«l^Uijf for 
ci>#Tiiicw«it«7 punjtfvv darR4|c« tfy^m 
(Hit tif ik* c^>mpt4ifi«) of. 
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Sally was editor of the "Student Voice," the school paper at Central 
High. She wrote a strong editorial one day, criticizing the School 
Board and school administrators for their "reactionary educational 
policies," thsir "unwillingness to support exciting, relevant courses" 
and a speaker series on ''victimless crimes like drugs » gambling and 
prostitution." The faculty advisor asked Sally to "tone down" her 
criticism, but she insisted on publishing 1t as It was. The principal 
then Insisted that the article not be printed for It would cause an 
uproar and "hurt the public image and support for the schools." 
What should Sally do? What are her rights? 



Word got around that the punch at the school dance was "spiked" by 
Dave and some of his friends. Oave had been a discipline problem in 
several classes that year. The vice-principal had a talk with several 
students who claimed that Dave did the "spiking." Then he had a long 
talk with Dave, who denied it all and wanted to cross-examine his ac- 
cusers or have his lawyer there. The vice-principal said that he has 
heard enough and will suspend Dave for 5 days. Dave claims that his 
right to due process was violated. Was it? (Suppose the school 
expelled him?) 



The principal of Emerson High is warned . m^or gang fight is 

about to take place. In a surprise raic. -.le v.ce-principal and 
two policemen search through all the boy.' lockers, looking for weap- 
ons. They also do a "pat down body search" of suspected leaders. 
The search produces no weapons but turns up some marijuana cigarettes 
and some illegal pills. The principal wants to suspend the students 
and have them face criminal charges. The students claim that their 
constitutional rights were violated. Who is right? 



GLOSSARY 



appeal - the bringing of a case to a higher court for a rehearing. 

appellate court - a court which hears appeals from lower .court 

arrest - the step in a criminal proceeding where a suspect Is taken Into 
physical custody by authorized persons. 

burden of proof - the responsibility for producing enough evidence to 
prove the facts in a lawsuit. 

civil law - one of the broad fields of law, involving legal disputes . 
between private individuals. 

constitution - a society's broadest, most fundamental principles of law. 
In the United States, federal and state constitutions ^re put into written 
form. ^ 

criminal law - one of the two broad flalds of law, involving -legal action 
'taken by the state against a person accused of committing a crime or 
an offense against society. 

cross-examination - questioning of a witness who has testified for the 
other side in a court case. 

damages - money paid to a person who has been injured by the action^ of 
another person. 

defendant - the party in a civil lawsuit against whom legal action Is brought; 
also the accused in a criminal case. 

dissenting opinion - a separate statement by one or more appeals judges 
disagreeing with the ruling of the court's majority. 

due process of law - a person's constitutional guarantee that all the proper 
steps will be followed for a fair hearing in a legal proceeding. 

evidence - any of the various types of information that a court allows a 
lawyer to introduce in order to help prove facts in a legal proceeding. 
Such types Include documents, records, physical objects, and the state- 
ments of a party and his witnesses* 

judge - the- presiding officer in a court whose job it is to administer the 
law and make sure a fair trial is conducted. 

jurisdiction - the right to exercise authority in a given matter, such as 
the right of a court to hear and give judgment on a kind of legal action. 

libel - a false written statement— published with ill will— that damages a 
person's character, reputation, or ability to make a living. 

plaintiff - the party who begins a lawsuit against another (the defendant) 

precedent - a former court decision used as a guide or model in deciding 
similar cases. 
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probable cause - reasonable grounds for t^lief that a person ^hou^d be 
arrested or searched. 

reasonable - fair, proper, aoderate, suitable under thq cf rcuiiiStances. 

slander - false speech harmful to another person's reputation. 

Statute - a law enacted by the legislative branch of governwent.^ 

testimony - an oral statement of evidence given by a witness under oath. 

unconstitutional - that whl£h violates the Constitution and, therefore. Is 
not legal. 



93 



^:'^''*.t\-i-i\: rvt^' r^^g^ry^-^^ 



Appendix F 



ERIC 



94 



0 ■ 



-454- 

ISSUES AND COURT COMMENTS FOR DISCUSSION 

For teachers to use with advanced students— 
In the classnKwi and/or In. homewo^ assignments 



1. In the Tinker case, some of the students intentionally disobeyed tho 
school policy against wearing armbands. This could lead to a discussion 
of a number of difficult and sensitive Issues such as: 



What should you do if you think a school rule is unfair or un- 
constitutional? 

If you honestly think a rule is wrong, are you justified in 
breaking it? f 

Does it make any difference if you break it secretly or 
openly? If you are willing to accept the punishment or if 
you try to avoid being punished? 



This, of course, raises the issue of civil disobedience and might provi 
an opportunity to consider some of the writings of Thoreau. Ghandi , or 
Martin Luther King on this question. 

2. In the Shanley case, Judge Goldberg made the following observations. 
"One of the great concerns of our time is that our young people, 
disillusioned by our political process, are disengaginq from political 
participation. It is most important that young people become con- 
vinced that our Constitution is a living reality, not parchment pre- 
served under glass." 



What do you think Justice Goldberg means by this quotation? 
Do you think students are "disillusioned by our political pro- 
cess? How do you think students can be convinced that our 
Constitution is a "1 iving Veal ity?" 

-T5 



"Perhaps it would be well if those entrusted to administer the teaching 
of American history and government to our students began their efforts 
liy practicing the document on which that history and government are 
based." _ 



What do you think Justice Goldberg is referring tq^ 

If you were a social studies teacher, how would you "practice" 

the Constitution? 



V 

In the \isner case, Judge Kaufmsn suggested that the Board of Education 
formulate policy not only within the li|1ts of the law, "but also with a 
sensitivity to some of the teaching reflected in relevant constitutional 
doctrine." The judge also wrote: 

"The greater the generosity of the Board in fostering— not merely 
twlerating— students' free exercise of their constitutional rights, 
the less likely it will be that local officials will find their rulings 
subjected to unwieldy constitutional litigation." 



1) If you were on the Stamford Board of Education, how would you 
rewrite the policy for distribution of student publications: 

a) "with a sensitivity to some of the teaching" reflected 

in the Constitution ? 

b) with greater generosity in fostering free exercise 
of students' constitutional rights? 

2) Judge Kaufman seems to see a difference between a policy "with- 
in the limits of the law," and one reflecting the teaching of 
"constitutional doctrine." But 1f the Board policy is "within 
the limits of the law,' won't 1t have to be sensitive to^ "rele- 
vant constitutional doctrine?" ^^g, ' 
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4. In Goss. Justice White wrote: '*Vfe stop short of construing the Due Pro- 
cess Clause to require, country-wide, that hearings in connection with 
short suspensions must afford the student the opportunity to secure 
counsel, to confront and cross-examine wUrjesses to verify his version 
of the incident/. . Fqrther formalizing the suspension'process . .'. . 
may not only make it too costly as a regular disciplinary tool .but also 
destroy its effectiveness as part of the teaching process." 



What did the Court mean when it said that "further formalizing 
the suspension process" might "make it too costly?" 
Do you agree that suspensions are or can be effective "as 
part of the teaching process?" 

Do you think that allowing students to "confront and cross- 
examine witnesses" make suspensions too costly or destroy their 
teaching effectiveness? 



5. In Bellnier , Judge Munson wrote: "On balance the facts of this case mitigate 
against the validity of the search in issue. It is entirely possible that 
there was reasonable suspicion, and even probably cause, based upon the 
facts, to believe that someone in the classroom has possession of the 
stolen money. There were' no facts, however, which allowed the officials to 
particularize with respect to which students might possess the money, some- 
thing which has time and again . . . been found to be necessary to a reason- 
able search." 
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If there was probably cause to believe that someone in the 
class had the stolen money, why wasn't the search reasonable? 
Why do courts require infonnation about particular students? 
Doesn't this lessen the chance that guilty students will be 
caught? If so, is this just? 



Judge Munson also wrote: "The Court is not unmindful of the dilemma 
which confronts school officials in a situation such as this." 



What dilemma do you think the judge was referring to? 
How would you' deal with it if you were a school official? 
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Student Resources 

1. Jantzen, Steven. The Presidency, Congress, and the Supretne Court . New 

York: Scholastic Magazines, Inc., 1977. 

2. Kelman, Maurice. The Supreme Court , Xerox Education Publications, 1973. 

3. Nev9man, Jason, et. al . Street Law: A Course In Practical Law . St. 

Paul, Minnesota, West Publishing Company, 1977. ^ 

4. Pearson, Craig (ed.) Liberty Under Law . American Education Publica- 

tions, 1963. 

5. Rate! iff, Robert H. (ed.) Great Cases of tbe Supreme Court . Boston: 

Houghton Mifflin Company. 1975. 



ERIC 



ft I. - T 



Appendix H 



ERIC 



89 



Teacher Resources 

1. Cuban. Larry (ed.) Youth As a Minority: An Anatomy of Student Rights > 
National Council for the Social Studies, T97Z. 



2. Ladd, Edward T. Student Rights and Discipline . National Association 
of Elementary School Principals, 1975. \ 



3. levine, Alan. The Rights of Students , Avon Press, 1976. 



4. Lewis, Anthony. The Supreme Court and How It Works . Random House, \ 
1966. A well written account of the case of Clarence Gideon, a 
prisoner struggling to have his conviction overturned because he x 
was too poor to hire a lawyer. 



5. Schinwel, David and Fischer, Louis. The Civil Ri ghts of Students, 
Harper & Row, Publisher, 1975. 



6 Guidelines for Student Rights and Responsibilities , New York State 

Regents. State Department of Education, Washington Avenue. Albany, 
New York 12234. Free. 



7. "You Have a Right," a condensation of The Rights of Students and You th, 
free from the Youth Advocacy Project, 77+ We^t Main Street, 
Rochester, New York -14611. In English and Spanish. 0 



8 Teachers' Guide, arpat. Ca^es of t he Supreme Court , Boston: Houghton 

- Mifflin Company, 1975. This guide his an excellent section on 
audio-visual aids, including titles, annotations and addresses. 

9 Vetter, Donald. Student Rights and Responsibiliti es: A Decision- 

Making Curriculum Guided Maryland Law-Related Education Program, 
Carroll County Public Schools, Westminster, Maryland. 21157, 
(1978). 
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